Emory Law Journal
Volume 71

Issue 6

2022

For Whom the Bell Tolls: Bell v. Itawamba Targets Rap Music and
Students' Free Speech Rights
Kevin Scot Johns

Follow this and additional works at: https://scholarlycommons.law.emory.edu/elj
Part of the Law Commons

Recommended Citation
Kevin S. Johns, For Whom the Bell Tolls: Bell v. Itawamba Targets Rap Music and Students' Free Speech
Rights, 71 Emory L. J. 1321 (2022).
Available at: https://scholarlycommons.law.emory.edu/elj/vol71/iss6/5

This Comment is brought to you for free and open access by the Journals at Emory Law Scholarly Commons. It has
been accepted for inclusion in Emory Law Journal by an authorized editor of Emory Law Scholarly Commons. For
more information, please contact law-scholarly-commons@emory.edu.

JOHNS_6.15.22

6/21/2022 11:32 AM

FOR WHOM THE BELL TOLLS: BELL V. ITAWAMBA
TARGETS RAP MUSIC AND STUDENTS’ FREE SPEECH
RIGHTS
ABSTRACT
In the Fifth Circuit Court of Appeals case Bell v. Itawamba, student free
speech rights, a vigilantly protected constitutional freedom, came to clash with
rap music, an art form viciously misunderstood by much of America. The distaste
for rap ultimately won out—the court crafted a new, more restrictive student
free speech doctrine to render the rap lyrics in question, which were produced
and published off the school’s campus, regulable by the school board. This
ruling is legally noteworthy because it dramatically augments school boards’
authority to regulate student expression, even when such expression does not
take place at school. On a deeper level, the case is also culturally significant in
demonstrating how the denigration of rap music has weaponized this art form
against its own creators, effectively criminalizing their creativity.
This Comment offers a critical assessment of Bell v. Itawamba. It begins
with an in-depth history of rap music, chronicling rap’s origins as a language
of liberation rooted in the Civil Rights and Black Power Movements; its eventual
monetization, commercialization, and co-optation; and its current
criminalization in public schools. After discussing the existing Supreme Court
student free speech framework, this Comment shows how Bell ignored, sidestepped, and sometimes downright contradicted precedent to uphold a more
restrictive student free speech framework that disparages the social utility and
value of rap music. Finally, this Comment argues for the express adoption of a
“true threat” standard for student free speech, a standard that strikes the proper
balance between pedagogical concerns and students’ free speech rights while
diminishing the educational and social harms that currently disproportionately
affect Black students on account of rap’s de facto illegality in the public school
context.
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INTRODUCTION
Over winter break in December 2010, eighteen-year-old Taylor Bell, a
senior at Itawamba Agricultural High School and an aspiring rapper, created “a
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rap song criticizing, with vulgar and violent lyrics, two named male athletic
coaches for sexually harassing female students at his school.”1 Bell was told of
this harassment by several of his classmates, four of whom later provided
affidavits testifying to the events.2 Bell did not believe that the school would act
if he reported these incidents, and, recognizing the power of rap music to inspire
positive change, he followed in the footsteps of so many rappers before him by
choosing to put the transgressions to a song.3 Bell recorded the song during
Christmas break at a professional studio off-campus and unaffiliated with the
school;4 he then published the recording to his own Facebook page in early
January 2011, using his personal computer while off-campus and during nonschool hours.5 The song included several instances of “threatening, harassing,
and intimidating language” directed at the coaches:
(1) ‘betta watch your back / I’m a serve this n****, like I serve the
junkies with some crack’; (2) ‘Run up on T–Bizzle / I’m going to hit
you with my rueger’; (3) ‘you fucking with the wrong one / going to
get a pistol down your mouth / Boww’; and (4) ‘middle fingers up if
you want to cap that n**** / middle fingers up / he get no mercy
n****’.6

But much of the song was about the coaches’ transgressions against Bell’s
female peers:
The song accused [Coach] Wildmon of telling students that they are
“sexy” and looking down female students’ shirts, and it stated that he

1
Bell v. Itawamba Cnty. Sch. Bd. (Bell I), 774 F.3d 280, 282 (5th Cir. 2014); cf. T-Bizzle aka Tre B da
Truth, T-Bizzle - PSK da Truth, YOUTUBE (Jan. 14, 2012), https://www.youtube.com/watch?v=v83dJsRQBAU
(audio and lyrics to Bell’s rap, which was produced and released under his rap moniker “T-Bizzle”). The two
coaches referenced in the rap, coaches Michael Wildmon and Chris Rainey, are intermittently referred to as
Coach W. and Coach R. throughout this Comment and the discussed cases.
2
Bell I, 774 F.3d 280 at 283 (“According to these affidavits, Wildmon told one of Bell’s classmates,
R.M., that she had a ‘big butt’ and that he would date her if she were older. She also stated that Wildmon had
looked down her shirt, inappropriately touched her, and told her that she was ‘one of the cutest black female
students’ at Itawamba. Another student, D.S., told Bell that she witnessed these incidents between Wildmon and
R.M.; in addition, D.S. informed Bell that Rainey had ‘rubbed [her] ears at school without her permission, and
[that she] had to tell him to stop.’ Yet another student, S.S., told Bell that Rainey commented to her that he
thought she had ‘“messed” with some nasty people’ and suggested that he otherwise would have, in S.S.’s words,
‘turn[ed] [her] back “straight” from being “gay.”’ A fourth student, K.G., told Bell that Rainey approached her
in the gym and said, ‘damn baby, you are sexy.’” (alterations in original)).
3
Id. (“Bell admitted that he did not report these complaints to school authorities, but he explained that,
in his view, the school officials generally ignored complaints by students about the conduct of teachers and
coaches. . . . According to Bell, he believed that if he wrote and sang about the incidents, somebody would listen
to his music and that it might help remedy the problem of teacher-on-student sexual harassment.”).
4
Id.
5
Id. at 283, 285.
6
Bell v. Itawamba Cnty. Sch. Bd. (Bell II), 799 F.3d 379, 384–85 (5th Cir. 2015) (en banc).

JOHNS_6.15.22

1324

6/21/2022 11:32 AM

EMORY LAW JOURNAL

[Vol. 71:1321

“better watch [his] back,” and that “white dude, guess you got a thing
for them yellow bones / looking down girls shirts / drool running down
your mouth / you fucking with the wrong one / gonna get a pistol down
your mouth.” . . . The song referred to [Coach] Rainey as a second
“Bobby Hill,” a former Itawamba football coach who was arrested and
accused of sending explicit text messages to a minor in 2009. The
lyrics also accused Rainey of “rubbing [B]lack girls’ ears in the gym.”7

By composing his song in this manner, Bell not only believed that he could bring
awareness to this legitimate concern about sexual harassment at his public
school, but he also hoped to further his own career ambitions by producing a hit
rap song.8 Instead, when Bell returned to school after the break, “he was
removed from class by the Assistant Principal, who informed [Bell] that he was
suspended effective immediately, pending a disciplinary hearing” regarding his
rap song.9
In the hearing before his school’s Disciplinary Committee, Bell maintained
that the song “was a form of artistic expression meant to reflect his real-life
experiences and to increase awareness of the situation” and that “the lyrics were
not intended to intimidate, threaten, or harass Wildmon or Rainey.”10 The school
district did not agree. The Discipline Committee decided “to uphold the
suspension already imposed on Bell, to place Bell in an alternative school for
the remainder of the nine-week grading period, and to prohibit Bell from
attending any school functions during that time,” despite the fact that no
evidence had been presented to the Committee either that “the song had caused
or had been forecasted to cause a material or substantial disruption to the

7

Bell I, 774 F.3d 280 at 283 (second alteration in original).
See id. at 287. The song came to the attention of school officials after “January 6, 2011, [when]
Wildmon received a text message inquiring about the song from his wife, who had been informed of Bell’s
Facebook posting by a friend. In response to Wildmon’s inquiry, a student allowed him to listen to the song on
the student’s cellphone. Wildmon immediately reported it to the Principal, Trae Wiygul, who, in turn, informed
Teresa McNeece, the Superintendent.” Id. at 285–86.
9
Id. at 286. At the time of his suspension, Bell was not informed of the purpose of the hearing. At the
hearing, he was informed that he was brought before the Disciplinary Committee “to determine whether [he]
had ‘threaten[ed], intimidat[ed], and/or harass[ed] one or more school teachers.’” Id. at 286–87 (second, third,
and fourth alterations in original).
10
Id. at 287. According to the case, Bell noted “the lyrics did reflect the possibility that a parent or relative
of one of the female students might eventually react violently upon learning that the coaches were harassing
their children—not that Bell would react violently. Bell explained that he uploaded the remastered version of the
song to YouTube because he wanted people to ‘clearly understand’ his intentions with respect to the song and
that the YouTube version was more targeted at record labels than the Facebook version. He also explained that
he did not tell anyone to listen to the song at school.” Id. at 287–88.
8

JOHNS_6.15.22

2022]

6/21/2022 11:32 AM

FOR WHOM THE BELL TOLLS

1325

school’s work or discipline” or that “the coaches themselves perceived the song
as an actual threat or disruption.”11
Unfortunately, this result is no anomaly. Students around the country are
facing suspensions and other disciplinary actions due to rap music, either on
account of their own self-authored rap lyrics or because they sing or quote the
lyrics of others.12 This persecution in the education setting closely mirrors the
treatment of rap music in our criminal justice system, where prosecutors have
been using rap lyrics to help secure convictions with increasing success since
the 1990s.13 In fact, because suspensions and referrals to alternative schools are
hallmarks of the school-to-prison pipeline,14 rap and criminality—in classrooms
and courtrooms alike—are far more closely related than they may seem.
Both the increasing use of rap lyrics in criminal proceedings and the current
status quo of excluding students from school on account of rap music directly
contribute to the disproportionate incarceration of Black individuals in the
United States. The effect in the criminal context is plain to see—
“[o]verwhelmingly, courts admit defendant-composed rap music lyrical
evidence,” and, with rap lyrics predominantly authored by Black individuals,
convictions resulting from their admissibility lead to disproportionately more
incarcerations for Black defendants.15 This effect is multiplied by the
widespread and variable use of rap lyrics in criminal proceedings. For example,
prosecutors have effectively used rap music videos in Racketeer Influenced and
Corrupt Organizations Act (RICO) cases to prove defendants’ participation in
11
Id. at 288. Prior to this disciplinary action, Bell had “no record of any disciplinary problem aside from
a single in-school suspension for tardiness.” Id. at 282.
12
See, e.g., Andrea Dennis, Schools Fail to Get It Right on Rap Music, JUV. JUST. INFO. EXCH. (Dec. 7,
2015), https://jjie.org/2015/12/07/schools-fail-to-get-it-right-on-rap-music/ (“Schools have disciplined students
for composing and performing lyrics with violent, profane, vulgar or illicit content. Others have expelled
students for composing and performing lyrics allegedly promoting gang activity or firearms. And in one startling
case, a 6-year-old boy was suspended for singing the lyrics of a highly popular song by LMFAO to another
student.”); Jose Martinez, Illinois High School Student Suspended over Future Lyrics, Parent Says, COMPLEX
(Sept. 18, 2019), https://www.complex.com/music/2019/09/illinois-parents-says-son-suspended-from-high-school-overfuture-lyric-draco (“A student at Illinois’ Washington Community High School was given a six-day suspension
after a classmate overheard him misquoting a lyric from the 2017 Future song ‘Draco.’”).
13
See Reyna Araibi, “Every Rhyme I Write”: Rap Music as Evidence in Criminal Trials, 62 ARIZ. L. REV.
805, 807–08 (2020) (chronicling the first successful introduction of rap lyrics as evidence in the 1991 case United
States v. Foster and noting that “[t]oday, the use of rap in criminal trials is widespread and has been identified
in over 500 cases across the United States”).
14
See generally Libby Nelson & Dara Lind, The School to Prison Pipeline, Explained, VOX,
https://www.vox.com//2015//2//24//8101289//school-discipline-race/ (Oct. 27, 2015, 11:05 AM) (explaining the
connection between these forms of school discipline and higher rates of involvement in the criminal and juvenile
justice systems, which has come to be known as the school-to-prison pipeline).
15
Andrea Dennis, Poetic (In)Justice? Rap Music Lyrics as Art, Life, and Criminal Evidence, 31 COLUM.
J.L. & ARTS 1, 8 (2007).
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the alleged RICO enterprises.16 This tactic, made famous during the takedown
of the American Mafia in New York City during the 1980s,17 now effectively
puts individuals on notice that their mere participation in music videos can mean
risking arrest and incarceration because a culpable individual may also appear
in that video.18
The denigration of rap music in schools and its connection to incarceration
are slightly more attenuated, though not by much. Increasingly, America’s
school discipline “solutions” have revolved around policies and practices that
push students out of the traditional learning environment, heightening the risk
of their future involvement in the juvenile or criminal justice systems.19 This
phenomenon, known as the school-to-prison pipeline, already disproportionately
affects minority students. Studies show that Black students face disproportionate
suspension, expulsion, and arrest rates for conduct similar to that of their white
peers.20 These methods of punishment risk placing students “on a path that far
too often ends with incarceration . . . [due to] the removal of students from
mainstream educational environments and [their placement] into disciplinary
alternative schools.”21 Sadly, “[s]choolchildren who are removed from
mainstream education environments, even for short periods of time, are far more
likely to become involved with the criminal justice system, use drugs, or drop
out of school.”22 Taylor Bell’s punishment—his suspension and referral to
alternate school on account of his rap song—is perfectly representative of this
restrictive and dangerous school punishment regime, as well as its
disproportionate impact.
Taken in sum, the increasing weaponization of rap music against criminal
defendants and students alike demonstrates the strength of the American
correlation between rap music and criminality, and it exemplifies how this
musical and cultural animus has directly shaped the American legal system. This

16
See, e.g., United States v. Pierce, 785 F.3d 832, 841 (2d Cir. 2015) (holding that the admission of a rap
video in a RICO trial did not violate the defendant’s First Amendment right to free speech).
17
See generally RICO: What Happened Next . . ., LAW LIBR. – AM. L. & LEGAL INFO., https://law.jrank.
org/pages/12394/RICO-What-happened-next.html (last visited Feb. 22, 2022) (providing a short summary of
RICO’s effect on organized crime in the 1980s and beyond).
18
Pierce, 785 F.3d at 840 (concluding defendant’s participation in a rap music video “helped establish
[defendant’s] association with members of the enterprise and his motive to participate in the charged conduct”).
19
See generally Deborah N. Archer, Introduction: Challenging the School-to-Prison Pipeline, 54 N.Y.L.
SCH. L. REV. 867 (2009) (discussing direct and indirect pathways into the pipeline, including excessive police
involvement, zero-tolerance policies, and suspensions for non-violent violations of school policies).
20
See id. at 869.
21
Id.
22
Id. at 868–69.
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Comment explores the roots of this animus against rap music and chronicles its
surprising role in the diminishment of student free speech rights through the
2015 case of Bell v. Itawamba.23 Part I investigates the origins of rap music as
well as the factors that have led to its denigration. Part II outlines the Supreme
Court’s various approaches to student free speech jurisprudence. Part III
demonstrates how rap’s denigration led the Fifth Circuit Court of Appeals to
contravene Supreme Court precedent in establishing a new, more restrictive
student free speech regime in Bell v. Itawamba. Finally, Part IV advocates for
the uniform, express adoption of a “true threat” standard for student free speech,
one that properly balances pedagogical and safety concerns with students’
constitutional right to free speech.
I.

THE HISTORY BEHIND A MISUNDERSTOOD ART FORM

In many ways, rap music’s association with crime should be unsurprising;
after all, crime played a large role in its inception.24 However, contrary to the
prevailing perceptions of the courtroom and much of white America,25 history
demonstrates that rap music originated as a peaceful reaction—indeed, an
inoculation—to crime, not a catalyst for it.26
Rap music originated in the Bronx during the 1970s, a rose sprouting from
the concrete jungle27 of New York City fed by political unrest,28 police
23

799 F.3d 379 (5th Cir. 2015).
See generally Henry A. Rhodes, The Evolution of Rap Music in the United States, YALE-NEW HAVEN
TCHRS. INST. (Jan. 27, 2003, 5:28 PM), https://teachersinstitute.yale.edu/curriculum/units/files/93.04.04.pdf (discussing
the factors that birthed rap and its evolution from 1959 to the early 1990s); EMMETT G. PRICE III, HIP HOP
CULTURE (2006) (expounding upon similar themes).
25
See, e.g., Christine Reyna, Mark Brandt & G. Tendayi Viki, Blame It on Hip-Hop: Anti-Rap Attitudes
as a Proxy for Prejudice, 12 GRP. PROCESSES & INTERGROUP RELS. 361, 364 (2009) (finding that non-Black
participants were more likely to have negative attitudes towards rap and more likely “to associate rap with
negative stereotypes of Blacks and anti-Black policies and behaviors”).
26
See Sean-Patrick Wilson, Rap Sheets: The Constitutional and Societal Complications Arising from the
Use of Rap Lyrics as Evidence at Criminal Trials, 12 UCLA ENT. L. REV. 345, 347 (2005) (“The hip-hop
movement was created at a time when gang violence ran rampant in the streets, and police protection in the
inner-city was sporadic, if not non-existent. Inner-city youths believed that the violence had to be stemmed, and
in order to do that, their voices needed to be heard.”); Cheryl L. Keyes, At the Crossroads: Rap Music and Its
African Nexus, 40 ETHNOMUSICOLOGY 223, 224 (1996) (“[R]ap music expresses the everyday harsh realities of
ghetto life and socio-political sentiments ranging from poverty, police brutality, and racial genocide to class and
gender relations by an urban black youth constituency.”); PRICE, supra note 24, at 12 (“Offering ‘shout-outs’ to
local gang leaders and members while also motivating them to dance, have fun, and leave crime and violent acts
behind, early Hip Hop changed the nature of the times.”).
27
Tupac Shakur, The Rose That Grew from Concrete, ALL POETRY, https://allpoetry.com/The-RoseThat-Grew-From-Concrete (last visited Apr. 20, 2022).
28
See PRICE, supra note 24, at 2–4 (demonstrating hip hop and rap developed following the Civil Rights
Movement).
24
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brutality,29 gang culture,30 and, most importantly, a desire to foster change.31
Rap music is a product of the larger Hip Hop culture, which utilizes various
forms of expression—for example, music, dance, graphic art (e.g., graffiti), and
fashion—to combat “long-standing issues of racial prejudice, cultural
persecution, and social, economic, and political disparities.”32 Because rap
music cannot be understood in the absence of the larger Hip Hop subculture,
which in turn cannot be understood without first studying the sources of
prejudice and persecution that it rails against, this Comment begins by
discussing these underlying factors that birthed the Hip Hop movement,
positioning it to become the billion dollar industry that it is today.33
Section A chronicles Hip Hop’s origins as a language of liberation rooted in
the Civil Rights and Black Power Movements. Section B highlights the factors
that led to the degradation of the Bronx, which in turn positioned the borough to
birth Hip Hop and rap music. Section C explores Hip Hop’s role in countering
the omnipresent gang violence in the Bronx during the late 1960s and 70s.
Section D offers a history of rap music, including the forces, factors, and people
that created its sound and helped to establish rap as a bona fide force within the
American musical landscape. Section E chronicles the monetization of rap
music, demonstrating the corrupting nature of record deals on the genre as a
whole. Finally, section F shows how this corruption led to the eventual
perversion of rap music within the minds of Americans, leading to policies that
criminalize the art form.
A. The Birth of Hip Hop: The Civil Rights and Black Power Movements
The Civil Rights Movement served as the backdrop for the birth of Hip Hop
and rap music.34 In fact, the basic assumption underlying Hip Hop’s core—that
29

Keyes, supra note 26.
See PRICE, supra note 24, at 8–11 (depicting the breadth of gang influence at this time and referring to
it as a “gang pandemic”).
31
Id. at 11–13 (explaining that early disk jockeys “understood not only the importance of music but also
the role that music played in healing the lives of oppressed youths” and that it could be an effective tool in
minimizing gang violence).
32
Id. at 1 (“Hip Hop evolved during the 1970s as a liberation movement in the form of a diverse culture;
it was a next-generation civil (human) rights movement sparked by ostracized, marginalized, and oppressed
inner-city youth.”); Marvin J. Gladney, The Black Arts Movement and Hip-Hop, 29 AFR. AM. REV. 291, 291
(1995) (“Through rhythm and poetry, hip-hop has endeavored to address racism, education, sexism, drug use,
and spiritual uplift.”).
33
PRICE, supra note 24, at 1 (“From a local phenomenon addressing the needs and desires of poor innercity youth, Hip Hop has become an international, multibillion-dollar institution that has virtually changed the
nature of the music and entertainment industries.”).
34
See id. at 2–4.
30
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expression can be a meaningful tool in the fight for equality—largely parallels
the lessons learned from the Civil Rights Movement.35 During the late 1950s
and 60s, meaningful change was achieved through various forms of nonviolent
expression, such as marches, boycotts, and sit-ins.36 Similarly, Hip Hop utilizes
a multi-faceted approach in its campaign for equality.37 Experts have argued that
“the [Civil Rights] [M]ovement sought to find an appropriate political ‘voice’
within which to enunciate a political vision”38—rap music is one such voice for
the Hip Hop subculture.
While the successes of the Civil Rights Movement helped form the
theoretical bases underlying the Hip Hop movement,39 its shortcomings
contributed to the socio-political climate that would ultimately engender rap
music.40 Although the passage of the Civil Rights Act in 1964 and the Voting
Rights Act in 1965 were positive steps, they failed to end systemic racism and
discrimination in the United States. The recent deaths of Ahmaud Arbery,
Breonna Taylor, George Floyd,41 and countless others, as well as the coronavirus
pandemic generally,42 have forced Americans to confront the fact that
institutionalized racism and implicit biases persist in undervaluing Black lives
in the United States.43 But the recognition that the earlier Civil Rights Movement
35
See REILAND RABAKA, THE HIP HOP MOVEMENT: FROM R&B AND THE CIVIL RIGHTS MOVEMENT TO
RAP AND THE HIP HOP GENERATION 14 (2013) (expressing that Hip Hop “embodies the musical, cultural, social
and political, among other, views and values of the post-Civil Rights Movement and post-Black Power
Movement generation”).
36
PRICE, supra note 24, at 2 (“Using protests, marches, boycotts, sit-ins, and other nonviolent means, the
[C]ivil [R]ights [M]ovement accomplished numerous feats, such as passage of the Civil Rights Act to stop racial
discrimination (1964) and the Voting Rights Act (1965).”).
37
PRICE, supra note 24, at 1, 13, 18.
38
RICHARD H. KING, CIVIL RIGHTS AND THE IDEA OF FREEDOM 202 (1992).
39
In addition to demonstrating the political potential behind expression, the Civil Rights Movement
helped instill amongst the oppressed a sense of community, another important factor in the foundation of Hip
Hop: “[M]any participants in the movement arrived at a new sense of themselves as neither beleaguered, isolated
individuals nor as oppressed masses but as newly empowered citizens who were part of a collective, public
process of deliberation and action.” Id. at 7.
40
See RABAKA, supra note 35, at 20 (“[T]he Hip Hop Movement, similar to the Black Power Movement
in relationship to the Civil Rights Movement, extends and expands the African American movement tradition
even as it obviously grows out of both the breakthroughs and setbacks of the Civil Rights Movement and Black
Power Movement.”).
41
See, e.g., Black Lives Taken: George Floyd, Breonna Taylor, and Ahmaud Arbery, DOSOMETHING.ORG
https://www.dosomething.org/us/articles/black-lives-taken (last visited May 4, 2022) (providing context on
these three tragedies).
42
See generally Health Equity Considerations and Racial and Ethnic Minority Groups, CTRS. FOR
DISEASE CONTROL & PREVENTION, https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/
race-ethnicity.html (Jan. 25, 2022) (illuminating the disproportionate impact of coronavirus on racial and ethnic
minority groups).
43
In fact, the discussion of the Civil Rights Movement is particularly timely, as many see the current
Black Lives Matter Movement as the new civil rights movement. See Dewey M. Clayton, Black Lives Matter
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had insufficiently addressed systemic racism is not novel: “Primarily a political
movement, the Black [P]ower [M]ovement also arose during the ‘turbulent
sixties’ as Blacks sought an alternative to Dr. King’s nonviolent
methodology.”44 Although the Black Power Movement had also largely died out
by the 1970s,45 it had an indelible impact on Black art—one that would carry
over into the conception of Hip Hop and rap music.46
Reacting to the assassination of Malcolm X, activists from the Black Arts
Movement “created, supported, and taught art from the Black perspective,
relying on the theoretical principles taught and practiced by the Black power
activists.”47 Given the events immediately preceding the Black Arts Movement,
as well as the history of the Black experience in America generally, it is
unsurprising that much of this art was rooted in anger.48 In fact, “Black Arts
literary critic Addison Gayle, Jr., notes that Black art has always been rooted in
the anger felt by Afri[c]an-Americans.”49 In adopting many of the same themes,
“[Hip Hop] culture has remained true to many of the convictions and aesthetic
criteria that evolved out of the Black Arts Movement of the ‘60s, including calls
for social relevance, originality, and a focused dedication to produce art that
challenges American mainstream artistic expression.”50
Thus, “in its ability to inspire both self-transformation and social
transformation,” Hip Hop “evolved into a distinct movement that embodies the
musical, cultural, social and political, among other, views and values of the post-

and the Civil Rights Movement: A Comparative Analysis of Two Social Movements in the United States, 49 J.
BLACK STUD. 448, 449 (2018) (stating “[t]he Black Lives Matter Movement addresses some of the same issues
that previous Black liberation movements addressed: Black people are seen as criminal, and Black bodies are
seen as expendable” and adding that “[b]oth movements have been opposed to racism and systemic oppression”).
44
Id. The Black Panther Movement, “[l]ed by the Black Panther Party . . . and indirectly by Malcolm X,
. . . aimed to challenge Blacks to be self-determined, self-reliant, and proud of their pursuit to attain cultural
autonomy.” Id.
45
Perhaps “killed off” is more apt phrasing. Malcolm X was assassinated on February 21, 1965. While
this “was a tremendous setback, none was greater than the creation of COINTELPRO (counterintelligence
program), launched by then FBI director J. Edgar Hoover.” Hoover referred to the Black Panther Party as the
“greatest threat to internal security in the country,” and he enlisted the help of “spies, informants, agents, and
other willing parties to indict and implicate the party, offering full permission to break various laws in their
pursuit. By the mid-1970s, many of the Black Panther Party members were either in jail, murdered, in exile, or
underground.” Id. (citing JAMES CIMENT, ATLAS OF AFRICAN-AMERICAN HISTORY (2001)).
46
See id. (“The Black [A]rts [M]ovement . . . was the artistic and aesthetic complement to the Black
[P]ower [M]ovement.”); Gladney, supra note 32 (demonstrating the “ideological progression from the Black
Arts Movement to hip-hop”).
47
PRICE, supra note 24, at 3.
48
See Gladney, supra note 32.
49
Id. (emphasis added).
50
Id.
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Civil Rights Movement and post-Black Power Movement generation.”51
Although remaining true to the convictions and aesthetic criteria established by
the Civil Rights and Black Power Movements, in pushing these ideals forward
through various forms of artistic expression, Hip Hop represents much more than
merely the sum of its parts:
Hip [H]op is like an interdisciplinary academic community, combining
the fields of sociology, psychology, political science, English,
ethnomusicology, economics, American studies, and African
American studies, and offering a choice of elective to its subscribers.
The weight of all this is what makes [Hip Hop] something far beyond
music, and far greater than the fashion, language, and ideology that
expresses it. Hip [H]op is an unrivaled social force; it is a way of being.
It is a new way of seeing the world.52

However, given the depth of meaning and history behind Hip Hop, it is also
easily misunderstood, particularly by those who are unfamiliar with Black art.
Lacking an appreciation or understanding of Black art, much “[Hip Hop]
criticism . . . has primarily focused on the music’s [facially] negative and antisocial characteristics, and [it] has rarely yielded information about [Hip Hop’s]
relationship to its artistic precursors.”53 These critics misinterpret the nature of
rap music in large part because it reflects an artistic style with which they are
unfamiliar. Critics do not understand the rage of the disenfranchised that
motivates their art:
The element of [B]lack anger is neither new nor . . . passé. The [B]lack
artist in the American society who creates without interjecting a note
of anger is creating not as a [B]lack man, but as an American. For
anger in [B]lack art is as old as the first utterances by [B]lack men on
American soil.54

Outsiders largely fail to understand these components because they have not
experienced the same things as these Black artists; they simply cannot see the
world through the same lens.

51
52
53
54

RABAKA, supra note 35 (emphasis omitted).
TODD BOYD, THE NEW H.N.I.C.: THE DEATH OF CIVIL RIGHTS AND THE REIGN OF HIP HOP 13 (2003).
See Gladney, supra note 32.
Id.
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B. The Birth of Hip Hop: “The Worst Neighborhood in America”55
Rage and anger were also prevalent in the Bronx, labeled “the worst
neighborhood in America” during the 1970s.56 However, despite these negative
labels, including “‘America’s worst slum’ [and] ‘the epitome of urban failure,’
the immensely impoverished, crime-ridden, drug-infested streets of the Bronx
were not always a symbol of economic demise and social decay.”57 Three major
events led to the degradation of the Bronx, which in turn birthed Hip Hop and
rap music: (1) the construction of the Cross-Bronx Expressway, (2) the opening
of Co-op City, and (3) the arsons of the 1970s.58 Like a phoenix, Hip Hop rose
from the ashes of a razed community; from the depths of despair, it represented
hope.59 Hip Hop was not the soundtrack of a burning city, but rather “the sound
of a city surviving.”60
Several factors changed the demographics of the Bronx, starting with the
construction of the Cross-Bronx Expressway. Prior to World War II, the Bronx
represented “a platform from which the ‘American Dream’ could be realized.”61
The Bronx was attractive for “working- and middle-class families aiming to
escape the hustle and bustle of Manhattan yet live within suitable commuting
distance.”62 But the social landscape changed dramatically following the war.
Returning soldiers took advantage of GI-specific housing elsewhere, leaving the
Bronx behind.63 The greatest changes, however, were the result of Park
Commissioner Robert Moses’s decision to build the Cross-Bronx Expressway.64
55
PAUL S. GROGAN & TONY PROSCIO, COMEBACK CITIES: A BLUEPRINT FOR URBAN NEIGHBORHOOD
REVIVAL 15 (2000).
56
Id.
57
PRICE, supra note 24, at 4 (quoting S.H. FERNANDO, NEW BEATS: EXPLORING THE MUSIC, CULTURE,
AND ATTITUDES OF HIP-HOP 2 (1994)).
58
Id. at 6; see Rhodes, supra note 24 (framing the third major event in terms of gang prevalence instead
of arson).
59
See Joshua Jelly-Schapiro, How the Burning of the Bronx Led to the Birth of Hip-Hop, INDEP. LENS
(Nov. 4, 2019), https://www.pbs.org/independentlens/blog/how-the-burning-of-the-bronx-led-to-the-birth-of-hip-hop/.
60
Id.
61
PRICE, supra note 24, at 4–5 (“Small printing shops and clothing factories, in addition to trucking,
warehousing, and wholesale trade businesses, provided a stable economy. Blue-collar civil servants, unionized
day laborers, and clerks worked hard, believing their children would benefit from their efforts and eventually
rise to wealth.”).
62
Id. at 4. At this time, the Bronx consisted mostly of first- and second-generation immigrants: “The Mott
Haven, Melrose, and Highbridge areas were highly populated by Irish. The Morrisania and Belmont areas were
Italian. The Jewish populations of Hunt’s Point, West Farms, East Tremont, and the Grand Concourse area made
up the majority of the city.” Id. at 4–5.
63
Id. at 5.
64
Id. at 6 (“In 1944, Moses announced plans for a major thoroughfare that would connect Long Island
(through Queens) to Manhattan and New Jersey.”).
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Middle-class neighborhoods vanished overnight;65 businesses and factories
followed them, leaving a depleted economy.66 As a result, “[i]mpoverished
[B]lack and Hispanic families, who dominated the southern end of the borough,
drifted north,” and “[a]long with the poor came their perennial problems: crime,
drug addiction, unemployment.”67
Moses’s plan to replace single-family homes with high-rise apartments
further aggravated these issues, as the apartments quickly became public
housing, reflecting the needs of the Bronx’s new inhabitants.68 Furthermore,
“[p]roperty owners sold their rapidly depreciating real estate, most often to
slumlords, who in turn thrived by taking advantage of those who were unable to
relocate.”69 As a consequence, “African American and Hispanic residents were
forced to live in dilapidated housing and rodent-infested conditions.”70 Robert
Moses “siphon[ed] off a majority of what was left of the middle class in the
Bronx” with the 1968 opening of Co-Op City, “a 15,382 unit co-op apartment
complex on the northern edge of the Bronx,” which “fostered and accelerated
the Bronx middle class exodus.”71 Subsequently, this “mass departure of
economically stable families . . . and the influx of more impoverished families
into the Bronx[] transformed the formerly thriving area into a ‘city of
despair.’”72
Growing from these factors that placed a majority of property in the hands
of slumlords, “the fate of the Bronx was sealed for years to come when slumlords
and others began setting blaze to buildings.”73 These slumlords hoped to force
residents out and claim insurance payoffs.74 Given rent controls and the mass
65
STEVEN HAGER, HIP HOP: THE ILLUSTRATED HISTORY OF BREAK DANCING, RAP MUSIC, AND GRAFFITI
2–3 (1984) (“The middle-class Italian, German, Irish, and Jewish neighborhoods disappeared overnight.”).
66
See Rhodes, supra note 24.
67
HAGER, supra note 65. It is also important to note the role that the Vietnam War had on the Bronx and
Black America at large during this time. With the United States entering the Vietnam War in 1961, countless
young men from the inner-city were drafted to military service and sent overseas. The subsequent social,
political, and economic disparities were apparent: “The same young people who were often mistreated and
abused by the law and the legal system were sent away to fight for the very laws and legal systems that abused
them.” Subsequently, more affluent peers “took advantage of educational and business options,” and “[c]ivil
unrest and urban disturbances continued in certain areas as the disparities created a serious decline in
neighborhoods across the country. One of the most notable areas in dire straits during this period was . . . the
Bronx.” PRICE, supra note 24, at 4.
68
PRICE, supra note 24, at 6.
69
Id.
70
Keyes, supra note 26, at 228.
71
Rhodes, supra note 24.
72
PRICE, supra note 24, at 7 (citing FERNANDO, supra note 57).
73
Id.
74
Keyes, supra note 26, at 228.
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departure of economically stable families, this became a common, lucrative
scheme: “From 1973 to 1977, more than 12,000 fires were reported every year,
and over 5,000 apartment buildings, holding more than 100,000 units of housing,
were destroyed.”75 Crime escalated as conditions continued to worsen, and
gangs soon came to dominate the Bronx.76 These gangs played a pivotal role in
the birth of Hip Hop.
C. Hip Hop as an Alternative to Gang Violence
The struggles of life in the Bronx made gang membership particularly
attractive in the 1960s and 1970s. Author Emmett G. Price explains:
As the demise of the Bronx occurred, displaced and ostracized youth
took to the streets amid the “urban decay” in order to forge a life of
their own. Many of these youths were affected by the changing nature
of society, and in particular, the redefinition of family. They traded in
their realities as latchkey kids, children of depressed, alcoholic, or
drug-addicted parents, or children disinherited by neglect or abuse for
the enjoyment of local celebrity status. Gang affiliation offered the
social status that money could not buy. As gang leaders surrounded
themselves with devout and loyal members, gang affiliation further
offered street credibility, instant respect by rival gang members, and
prestige in the community.77

Although “gang activity peaked in 1973,”78 gang members had already begun
exploring alternative means of displacing their aggression by the early 1970s.79
The murder of Black Benjie, a prominent member of the Ghetto Brothers
gang, spurred hundreds of rival gang members to call a truce and attend a historic
meeting at the Bronx Boys Club on December 8, 1971.80 While this truce failed
to end the bloodshed, it provided an important foundation for Hip Hop: instead
of relying solely on violence, “[g]angbangers began to use dance and other

75
PRICE, supra note 24, at 7 (citing JILL JONNES, SOUTH BRONX RISING: THE RISE, FALL, AND
RESURRECTION OF AN AMERICAN CITY 8 (2d ed. 2002)); see also Jelly-Schapiro, supra note 59 (“[T]he city—
advised by the RAND Corporation to close fire stations and let its poorest areas burn—let it happen.”).
76
Keyes, supra note 26, at 228 (“As conditions worsened, crime escalated. Some youth felt the need to
form neighborhood groups or gangs to police their apartments, housing projects, streets, and neighborhoods from
outside invaders. As soon as one gang formed, so did others, eventually leading to fierce territory rivalry.”).
77
PRICE, supra note 24, at 8.
78
Id. at 10 (“Estimates place more than 300 gangs in the Bronx and surrounding areas at that time with
over 19,500 members.” (citing STEVEN HAGER, ADVENTURES IN THE COUNTERCULTURE: FROM HIP HOP TO
HIGH TIMES 40 (2002))).
79
Id.
80
Id. at 9.
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expressive means to rid themselves of their frustrations.”81 Although Hip Hop
would never entirely replace gang violence,82 “by the mid-1970s, the tide was
beginning to turn as the sounds, dances, looks, and feels of the burgeoning Hip
Hop Culture revealed a new reality for these disenfranchised, ostracized,
marginalized, and oppressed young people.”83
On a subconscious level, Hip Hop satisfied (and continues to satisfy) many
of the same urges and needs as gang membership. Like gang affiliation, it
conferred a status that money could not buy.84 It also allowed for one to adopt a
larger-than-life persona, thus enabling them to distance themself from the bleak
realities of their real, day-to-day life in the Bronx.85 Furthermore, Hip Hop
“crews,” like gangs, were intensely loyal, creating a sense of community
amongst members and their fans.86 Various forms of competition—such as
mixing records, break dancing, or even graffiti—also simulated gang rivalries
without resorting to violence.87 As opposed to fighting with knives or guns,
individuals found that they could do so with artistic expression.88
D. The Birth of Rap Music
Rap could not have been born absent the changing demographics of the
Bronx in the 1960s and 1970s. With Jamaican immigrants to the Bronx came
new musical techniques and genres that would serve as the sonic foundation for
rap music.89 Specifically, in 1967, a young Jamaican named Clive Campbell
moved to the Bronx, “bringing with him [a] knowledge of the Jamaican ‘sound
system’ scene and Jamaican ‘toasting’ style.”90 Campbell, better known as Kool
81

Id. at 10.
See generally id. at 11 (“The saga of gangs in the Bronx and surrounding areas could be told of any
major urban area in the United States. By 1995, national statistics showed that ‘gang activity existed in all fifty
states, including rural, urban, and suburban communities.’ Through the 1980s and 1990s, gang culture became
imbedded into urban (and in many cases, rural and suburban) culture.” (citing BAKARI KITWANA, THE HIP HOP
GENERATION: YOUNG BLACKS AND THE CRISIS IN AFRICAN-AMERICAN CULTURE 20 (2002))).
83
Id. at 10–11.
84
See Keyes, supra note 26, at 229 (“In their efforts to curtail violence, mobile djs’ mastery at mixing
records made them heroes in their boroughs.”).
85
See PRICE, supra note 24, at 8.
86
Id.
87
See Rhodes, supra note 24 (“One could gain respect and recognition by getting one’s name around in
large quantities, but it was more prestigious to create an original lettering style.”); Keyes, supra note 26, at 230–
31.
88
Id.
89
See Rhodes, supra note 24.
90
Id. “Toasting” involved Jamaican DJs speaking over the music they played to encourage dancers. Id.
Although toasting was most popular in the late 1960s and 1970s, features of toasting are still commonly
incorporated in various music genres today, from American Hip Hop to Reggae, Dancehall, and Dub music, as
82
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Herc,91 became an influential disk jockey (DJ) in the early 1970s and exposed
the community to these new sounds and styles.92 Toasting and American rap
have several similarities that demonstrate the shared nature of their sonic
backgrounds:
First, both types of music relied on pre-recorded sounds. Second, both
types of music relied on a strong beat by which they either rapped or
toasted. American rap music relied on the strong beat of hard funk and
Jamaican “toasting” relied on the beat from the Jamaican rhythms.
Third, in both styles the rapper or toaster spoke their lines in time with
the rhythm taken from the records. Fourth, the content of the raps and
toasts were similar in nature. For example, as there were boast raps,
insult raps, news raps, message raps, nonsense raps, and party raps
there also existed toasts that were similar in nature.93

American rap differentiated itself, however, in part due to Hip Hop’s connection
with the Civil Rights and Black Power Movements.
As a growing number of people began to recognize rap’s expressive
capacity, lyrics quickly evolved past simple phrases used to motivate dancers;
instead, rap took on a new dimension: “Although the pretext for rap is embedded
in past oral traditions, its development as a discernable musical genre began in
the 1970s during the wake of the [C]ivil [R]ights and [B]lack [N]ationalist
[M]ovements of the 1960s.”94 Influenced by those past movements, American
rappers recognized the power inherent to this form of expression, and “[i]t
wasn’t long before the inner city community discovered the social utility of this
new art form; harnessing adolescent angst and rage against the establishment
that they felt had abandoned them, ‘rapping’ gave urban youths—and even rival
gangs—a creative and nonviolent way to express themselves through music.”95

well as “singjaying,” a combination of singing and toasting. See Origins of Toasting, JAMAICANSMUSIC.COM,
https://jamaicansmusic.com/learn/origins/toasting (last visited May 5, 2022).
91
A friend gave Campbell the nickname “Hercules” because of his physique, which Campbell shortened
to “Herc.” Id.
92
Id.; PRICE, supra note 24, at 11 (“Focused on expanding the breakdown section of the record, Campbell,
now called Herc, brought forth the break beat, which not only gave dancers a new canvas on which to present
their fancy footwork and moves, but also offered a clean palette from which the DJ or an MC might motivate
others to come to the dance floor and ‘get down.’ With his collective, which included MCs, dancers (b-boys/bgirls), security, and roadies to help him transport his massive sound system, he created the first Hip Hop crew:
Kool Herc and the Herculords . . . .”).
93
Rhodes, supra note 24.
94
See Keyes, supra note 26, at 225.
95
Wilson, supra note 26, at 347–48.
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Afrika Bambaataa, who attended the meeting at the Bronx Boys Club on
December 8, 1971, as a fourteen-year-old member of the Black Spades gang,96
recognized this potential to use rap music and Hip Hop as a replacement for gang
violence earlier than most.97 In fact, scholars have claimed that, although “Kool
Herc ignited the spark that created what would later be called rap music and Hip
Hop Culture, . . . it was Afrika Bambaataa who institutionalized it and served as
its first ambassador.”98 In 1975, Bambaataa, himself a former gang warlord,
founded the Universal Zulu Nation, an organization meant “to replace gang
rumbles and drugs with rap, dance, and the ‘Hip Hop’ style.”99
The Universal Zulu Nation was headquartered at the Bronx River Center and
aimed to bring together “DJs, dancers, (b-boys/b-girls), graffiti artists, MCs, and
rap enthusiasts to party, providing a venue where they might express themselves
via the four foundational elements (DJing, graffiti, b-boying/b-girling, and
MCing).”100 Bambaataa established a venue where “[f]ormer and present
gangbangers and drug dealers would lay down their weapons and drug
paraphernalia for a time . . . and join the burgeoning Hip Hop community.”101
Zulu Nation was instrumental in establishing rap and Hip Hop in and around the
Bronx, and “[b]y the summer of 1976, Hip Hop was on the radar of many young
people and establish[ed] itself as a prominent force for change.”102 However, rap
music would not garner national attention until 1979.
E. The Monetization of Rap Music
In 1979, “Rapper’s Delight” was released by the independent label, Sugar
Hill Records.103 The record “gained notoriety through radio play, achieving
instant acclaim and recognition as the characteristic sound of the new music and
96

See PRICE, supra note 24, at 9–10.
See id. at 12.
98
Id.
99
Rhodes, supra note 24; PRICE, supra note 24, at 12–13.
100
PRICE, supra note 24, at 12–13.
101
Id. In addition to offering an expressive outlet, Bambaataa and the Zulu Nation “encouraged intellectual
pursuit via study, affirmations, and a systemic process of getting to know one’s self.” Id. at 13.
102
Id. Despite the genuine progress and empowerment ushered in by the Zulu Nation, it must be
acknowledged that the organization and its founder are not without controversy. Bambaataa was ousted from the
Universal Zulu Nation in 2016 following allegations of child molestation and, more recently, was named along
with the organization in an August 2021 lawsuit filed by a John Doe alleging sexual abuse. See, e.g., Dave
Wedge, Afrika Bambaataa Allegedly Molested Young Men for Decades. Why Are the Accusations Only Coming
Out Now?, VICE (Oct. 10 2016, 6:08 PM), https://www.vice.com/en/article/8xx5yp/afrika-bambaataa-sexualabuse-zulu-nation-ron-savage-hassan-campbell; Daniel Kreps, Afrika Bambaataa Sued for Sexual Abuse, Sex
Trafficking, ROLLING STONE (Sept. 10, 2021, 8:00 AM), https://www.rollingstone.com/music/music-news/afrikabambaataa-accused-sexual-abuse-sex-trafficking-new-lawsuit-1222888/.
103
PRICE, supra note 24, at 13.
97
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its subsequent culture.”104 The emergence of the record deal subsequently
altered the course of rap music and Hip Hop at large: “The record contract
quickly elevated the MC to prominence, allowing for the greatest platform for
exposure and the greatest chance for making money. DJs, graffiti artists, and bboys/b-girls became less visible and were often given a subordinate role in the
mainstream media presentation of this rich, expressive culture.”105 In addition to
changing the landscape of Hip Hop, the monetization of rap music also changed
its substance.106
With the success of “Rappers Delight,” rappers and music executives alike
recognized the financial potential behind rap music.107 This served to be a
corrupting force on rap music as a whole. To appeal to a larger white audience,
the corporate music world felt the need to co-opt rap music, and, “[s]ince most
of record-buying America in the late 1970s and early 1980s had been receptive
to stereotypical black figures in motion pictures (i.e. ‘blaxploitation’ figures like
Shaft, Foxy Brown, and SupaFly),” Black artists who desired record deals would
be forced to take on similar roles as caricatures.108 Desperate to escape poverty
and life on the streets, and desirous of having their voices heard in the
mainstream, many artists were quick to sign any deal offered to them, regardless
of the terms.109 “Getting the big money from record industry contracts would
often equate to ‘selling out’ one’s artistic integrity,” as the labels would require
the artists to cultivate a certain image:110
The new commercialized “reality rap” was immediately popular, and
[it] ushered in a new audience to the genre. White, middle-class
residents of suburban America were fascinated and intrigued by
rappers’ depictions of inner-city life. It was as if they were being
afforded a glimpse into a dark world of violence, crime, poverty and
death which—while it may have appeared distant and foreign—might
have only been located a few miles from their home. This was exactly

104

Id.
Id.
106
See Wilson, supra note 26. It should also be recognized that the Civil Rights and Black Power
Movements helped enable Black artists to enter the music industry in the first place. Keyes, supra note 26, at
225 (citing GEORGE NELSON, THE DEATH OF RHYTHM AND BLUES (1988)).
107
See Wilson, supra note 26, at 349.
108
Id.
109
See id.
110
Id. For example, “[i]n many cases, aspiring rappers were told from the door, ‘If you don’t talk bad
English and purport sex and violence, you won’t get a deal.’” Id. (footnote omitted).
105
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what record producers were shooting for, an image that would bring
criminality and fear into white suburban homes.111

Although proving to be a financially successful ploy, this commercial cooptation changed the face of rap and, in turn, perverted the public perception of
the art form and the artists who engender it.
F. The Perversion and Criminalization of Rap Music
By perverting the mainstream image of rap music, record labels have
conditioned much of America to be fearful of Hip Hop,112 effectively
“imped[ing] the process of critically analyzing an art form that, at its core, has
proved to be a considerable force for social change.”113 Sadly, this is not a new
process, nor is it unique to rap music. In this way, “rap music and [Hip Hop]
culture, much like earlier African American musical and cultural forms, for the
most part, have been mediated through and commodified by . . . the ‘culture
industry’”—an industry in which the individual is seen as an illusion in part
“because of the standardization of the means of production.”114
For example, “African Americans have always suffered high levels of
dehumanization, generality, invisibility, and anonymity within white, middleclass, and mainstream America.”115 As such, “many, if not most, of the African
American musical and cultural forms that have registered within the white world
have frequently reinforced antiblack racist myths and stereotypes about African
Americans, from blackface minstrelism to black exploitation movies, from
country blues to gangsta rap.”116 Therefore, given that “the most familiar images
of African Americans in white America historically have been antiblack racist
images,” “popular music and popular culture have long revolved around
generalities and faceless familiarities.”117 Rap music is no different:

111

Id. at 350 (footnote omitted).
See id. at 352 (“Unfortunately, outsiders began to believe—often incorrectly—the gangsta rappers were
the true voice of the frustrated black community. . . . By listening to rap, middle-class white America was led to
feel as if they were ‘eavesdroppers’ on the ‘putative, private conversations of the inner city.’” (quoting David
Samuels, The Rap on Rap: The ‘Black Music’ that Isn’t Either, NEW REPUBLIC (Nov. 11, 1991), https://newrepublic.
com/article/120894/david-samuels-rap-rap-1991).
113
Gladney, supra note 32.
114
RABAKA, supra note 35, at 15 (quoting MAX HORKHEIMER & THEODORE W. ADORNO, DIALECTIC OF
ENLIGHTENMENT 154 (1995) (“He is tolerated only so long as his complete identification with the generality is
unquestioned.”)).
115
Id. (emphasis omitted).
116
Id.
117
Id.
112
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The “general tendencies” and familiarities found in commercial, pop,
and gangsta rap usually revolve around a wide range of antiblack racist
myths and stereotypes surrounding [B]lack pathology, [B]lack
inferiority, [B]lack hypersexuality, [B]lack rhythm, and [B]lack
athleticism, and so forth. The ongoing extralegal nature of American
apartheid has made it extremely difficult, if not impossible in many
instances, for African Americans, especially [B]lack ghetto youth, to
free themselves from the antiblack racist myths and stereotypes when
it comes to [B]lack popular music and [B]lack popular culture. It is as
if the only way [B]lack ghetto youth can be “successful” within the
world of contemporary [B]lack popular music and contemporary
[B]lack popular culture is to “cease to be themselves” and become
caricatures of themselves, “merely centers where the general
tendencies [i.e., the antiblack racist myths and stereotypes] meet.”118

This constant conditioning reinforces both implicit and explicit biases that lead
to dramatically skewed perceptions of Black individuals and their art.
Due to this conditioning, “the unconscious understanding of rap music
remains underpinned by notions of race and racial stereotypes about who
criminals are, what they look like, and where they come from.”119 Research has
demonstrated not only that “people associate rap with criminality and violence
more than any other genre”120 but also that “people are significantly more likely
to believe that rap artists are capable of committing murder.”121 These factors
are doubly-damaging, as they exacerbate long-extant implicit biases that already
cause individuals to view Black people as more violent than their white peers.122
118

Id. at 16 (last alteration in original).
Araibi, supra note 13.
120
Id. at 809 (citing Adam Dunbar, Charis E. Kubrin & Nicholas Scurich, The Threatening Nature of
“Rap” Music, 22 PSYCH. PUB. POL’Y & L. 280 (2016); Adam Dunbar & Charis E. Kubrin, Imagining Violent
Criminals: An Experimental Investigation of Music Stereotypes and Character Judgments, 14 J. EXPERIMENTAL
CRIM. 507 (2018); Carrie B. Fried, Bad Rap for Rap: Bias in Reactions to Music Lyrics, 26 J. APPLIED SOC.
PSYCH. 2135 (1996); Carrie B. Fried, Who’s Afraid of Rap: Differential Reactions to Music Lyrics, 29 J. APPLIED
SOC. PSYCH. 705 (1999); Adam Dunbar, Rap Lyrics as Evidence: An Examination of Rap Music, Perceptions
of Threat, and Juror Decision Making (2017) (unpublished Ph.D. dissertation, University of California, Irvine)
(available at https://escholarship.org/uc/item/2c6478vr)).
121
Id. (citing Stuart P. Fischoff, Gangsta’ Rap and a Murder in Bakersfield, 29 J. APPLIED SOC. PSYCH.
795, 800, 803 (1999)).
122
This effect has been proven through several different studies: “In one study, black and white schoolage children rated an ambiguous bump in the hallway as more aggressive when performed by a black actor rather
than a white actor. In another, subjects evaluated the same facial expression as more hostile on a black face than
on a white face.” A third study, featuring buttons labeled “shoot” and “don’t shoot” representing a weapon’s
trigger, found that “the nonconscious activation of negative black stereotypes caused individuals more quickly
to shoot a potentially hostile black than a potentially hostile white.” L. Song Richardson, Arrest Efficiency and
the Fourth Amendment, 95 MINN. L. REV. 2035, 2047 (2011); see also Sophie Trawalter, Andrew R. Todd,
Abigail A. Baird & Jennifer A. Richeson, Attending to Threat: Race-Based Patterns of Selective Attention, 44
119
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This process has weaponized rap music against the Black men and women the
art form was meant to uplift.123 Furthermore, this image has permeated not only
white suburban homes—it has also seeped into America’s courtrooms. The
denigration of rap music has affected the American legal system in an insidious
and wide-spread fashion, from the criminal context to the case at hand, where it
has diminished student free speech rights.
II. THE EXISTING SCHOOL SPEECH FRAMEWORK
Supreme Court Justice Benjamin Cardozo referred to the freedom of speech
as “the matrix, the indispensable condition, of nearly every other form of
freedom.”124 Furthermore, the Court has maintained that “[t]he vigilant
protection of constitutional freedoms is nowhere more vital than in the
community of American schools.”125 In the 2015 case Bell v. Itawamba County
School Board,126 by defecting from Supreme Court student free speech
precedent, the Fifth Circuit Court of Appeals contravened not only these longheld tenets of American democracy; it also launched an assault on an entire
genre of music.
Part II explores the existing school speech framework prior to the decision
in Bell. Sections A and B focus on the few student free speech cases that reached
the Supreme Court prior to Bell and established the bones of the school speech
framework. Section C explores the Supreme Court’s creation of the “true threat”
test, a criminal standard that has often been imported into school free speech
jurisprudence by the lower courts. Finally, section D examines how the advent
of the Internet has forced the lower courts to expand the conception of what
constitutes school speech.

J. EXPERIMENTAL SOC. PSYCH. 1322, 1322 (2008) (“There is overwhelming evidence that young Black men are
stereotyped as violent, criminal, and dangerous[,] . . . both implicitly . . . as well as explicitly.”); Jennifer L.
Eberhardt, Phillip Atiba Goff, Valerie J. Purdie & Paul G. Davies, Seeing Black: Race, Crime, and Visual
Processing, 87 J. PERSONALITY & SOC. PSYCH. 876, 876 (2004) (“The stereotype of Black Americans as violent
and criminal has been documented by social psychologists for almost 60 years.”).
123
As additional evidence of this phenomenon, the primary audience for rap music as early as 1991 was
white and suburban. Samuels, supra note 112. Furthermore, “the more rappers were packaged as violent black
criminals the bigger the white audiences became.” Rhodes, supra note 24 (citing Samuels, supra note 112). This
has been attributed in part to “the attraction which exists for something that is taboo or forbidden by one’s social
group.” Id.
124
Palko v. Connecticut, 302 U.S. 319, 327 (1937).
125
Shelton v. Tucker, 364 U.S. 479, 487 (1960).
126
Bell II, 799 F.3d 379 (5th Cir. 2015) (en banc).
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A. Regulating Free Speech in School: Tinker Begins the Framework
The First Amendment instructs that “Congress shall make no law . . .
abridging the freedom of speech.”127 This prohibition extends to state actors as
well, including public school boards, teachers, and other personnel.128 However,
“[w]hile it is well-established that students do not, ‘shed their constitutional
rights to freedom of speech at the schoolhouse gate,’ students do not enjoy the
same rights when they enter the school setting.”129
Tinker v. Des Moines Independent Community School District represents the
Supreme Court’s first attempt to delineate a standard for the regulation of
students’ free speech.130 In Tinker, two students challenged their suspensions
that resulted from wearing black armbands to school in protest of the Vietnam
War.131 The students contended that the suspensions violated their First
Amendment right to free speech, a conclusion the Supreme Court eventually
ratified.132 In doing so, “[t]he Tinker Court reaffirmed the principle that students,
like any other regular citizens, possess fundamental constitutional rights that the
state cannot infringe upon.”133 However, the Court also recognized the
“comprehensive authority of school officials to prescribe and control conduct in
the school.”134 Striking a balance between these competing interests, the Court
established the Tinker standard, which remains the controlling test for evaluating
First Amendment claims within the school setting.135
The Tinker Court crafted what has become known as the “substantial
disruption” test. For a school’s regulation to be upheld, the school must identify
facts in the record that “might reasonably have led school authorities to forecast
substantial disruption of or material interference with school activities” or

127

U.S. CONST. amend. I.
See Michael Begovic, Mo Speech Mo Problems: The Regulation of Student Speech in the Digital Age
and the Fifth Circuit’s Approach in Bell v. Itawamba County School Board, 84 U. CIN. L. REV. 499, 501 (2018)
(citing Virginia v. Black, 538 U.S. 343, 358 (2003); Meyer v. Nebraska, 262 U.S. 390 (1923); Dixon v. Ala.
State Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1961)).
129
Begovic, supra note 128, at 501–02 (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S.
503, 506 (1969)); Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986).
130
See Tinker, 393 U.S. 503.
131
Id. at 504.
132
Id. at 514 (“In the circumstances, our Constitution does not permit officials of the State to deny their
form of expression.”).
133
Begovic, supra note 128, at 502.
134
Id.
135
Id.; see Tinker, 393 U.S. at 507 (“Our problem lies in the area where students in the exercise of First
Amendment rights collide with the rules of the school authorities.”).
128
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alternatively must demonstrate that a disturbance “in fact occurred.”136
Importantly, “this protection is ubiquitous in the school setting, applying not
only to the classroom, but to a student, ‘when he is in the cafeteria, or on the
playing field, or on the campus during the authorized hours.’”137 In Tinker,
because the Court found no evidence that the black armbands caused a
substantial interference with school activities, the Court determined the school
violated the students’ First Amendment rights by proscribing their free
speech.138
Although Tinker continues to be the standard, subsequent Supreme Court
decisions have “‘chipped away’ at the Tinker requirement, carving out
circumstances in which schools can regulate student speech without further
evidence of a substantial disruption.”139
B. Toying with Tinker: The Supreme Court Chips Away at the “Substantial
Disruption” Standard
Following Tinker, the Supreme Court has carved out three exceptions to the
substantial disruption test, largely based on the content of certain types of
speech:140 “(a) speech that is lewd or vulgar; (b) speech that occurs during a
school-sponsored event if the restriction on such speech is reasonably related to
a pedagogical concern; and (c) speech that is reasonably viewed as promoting
the use of illegal drugs.”141 In Bethel School District v. Fraser,142 Hazelwood
School District v. Kuhlmeier,143 and Morse v. Frederick,144 the Supreme Court

136

Tinker, 393 U.S. at 514.
Begovic, supra note 128, at 502 (quoting Tinker, 393 U.S. at 513) (maintaining that student
communication is not confined to just the classroom).
138
Tinker, 393 U.S. at 514 (“[T]he record does not demonstrate any facts which might reasonably have
led school authorities to forecast substantial disruption of or material interference with school activities, and no
disturbances or disorders on the school premises in fact occurred.”). The Supreme Court also noted that this type
of speech was “closely akin to ‘pure speech,’ which we have repeatedly held, is entitled to comprehensive
protection under the First Amendment.” Id. at 505–06.
139
Margaret Malloy, Note, Bell v. Itawamba County School Board: Testing the Limits of First Amendment
Protection of Off-Campus Student Speech, 2016 WIS. L. REV. 1251, 1258 (2016) (quoting Scott L. Sternberg,
Outside the Schoolhouse Gate: The Limits of Tinker v. Des Moines Independent Community School District, 30
COMM. LAW 20, 21 (2014)).
140
See Begovic, supra note 128, at 503 (“The Supreme Court, after Tinker, carved out a number of
exceptions to the standard by identifying certain types of speech that, based on content, deserve less protection
and consequently are not subject to the Tinker framework.”).
141
Id. (citing Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986); Hazelwood Sch. Dist. v.
Kuhlmeier, 484 U.S. 260, 271 (1988); Morse v. Frederick, 551 U.S. 393, 407 (2007)).
142
Fraser, 478 U.S. 675.
143
Kuhlmeier, 484 U.S. 260.
144
Morse, 551 U.S. 393.
137
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strayed from the Tinker framework, opting to award more deference to schools
because “the speech in question fell into one of these [three] narrow
categories.”145
First, in Fraser, the Supreme Court affirmed public schools officials’
authority to regulate “lewd and indecent speech” after a student gave a speech
containing overt sexual innuendo at a voluntary school assembly attended by
approximately six hundred students.146 In holding that this manner of speech was
“inconsistent with the ‘fundamental values’ of public school education,”147 the
Court carved out the first exception to Tinker, granting a deviation to allow
schools to regulate lewd or indecent speech at school.148 In doing so, the Court
carefully noted “[t]he marked distinction between the political ‘message’ of the
armbands in Tinker and the sexual content of the respondent’s speech in this
case.”149 Still, this was not a unanimous decision: clinging to the framework set
out in Tinker, Justice Marshall dissented from the majority, noting that “the
School District failed to demonstrate that respondent’s remarks were indeed
disruptive.”150
Next, in Hazelwood, the Supreme Court considered whether students’ First
Amendment rights were violated after school officials censored studentauthored articles discussing pregnancy and divorce from the school
newspaper.151 The Court upheld the school’s decision, maintaining that
“educators do not offend the First Amendment by exercising editorial control
over the style and content of student speech in school-sponsored expressive
activities so long as their actions are reasonably related to legitimate pedagogical

145

See Begovic, supra note 128, at 503–04.
Fraser, 478 U.S. at 685–86 (“The First Amendment does not prevent the school officials from
determining that to permit a vulgar and lewd speech such as respondent’s would undermine the school’s basic
educational mission. . . . [I]t was perfectly appropriate for the school to disassociate itself to make the point to
the pupils that vulgar speech and lewd conduct is wholly inconsistent with the ‘fundamental values’ of public
school education.”).
147
Id.
148
See Katherine D. Landfried, Note, Bell v. Itawamba County School Board: The Need for a Balance of
Freedom and Authority, 36 ST. LOUIS U. PUB. L. REV. 193, 195 (2017).
149
Fraser, 478 U.S. at 680. For example, “Justice Warren Burger’s majority opinion distinguished the
speech in Tinker, which involved a political message, from speech that contained no discernible political
message and held that prohibiting the use of ‘vulgar and offensive terms’ is a legitimate function of public
schools.” Christopher F. Edmunds, The “Tinker-Bell” Framework: The Fifth Circuit Places Facebook Inside
the Schoolhouse Gate in Bell v. Itawamba County School Board, 90 TUL. L. REV. 1017, 1019 (2016).
150
Fraser, 478 U.S. at 690 (Marshall, J., dissenting). Justice Stevens also dissented from the majority
opinion. Id. at 691.
151
See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 262–63 (1988).
146
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concerns.”152 Importantly, the Court determined that the school was vested with
greater authority to regulate the newspaper because it did not constitute a public
forum for expression—instead, “where the public might reasonably perceive the
speech to bear the imprimatur of the school,” school officials have greater
authority to limit students’ First Amendment free speech rights.153 Three Justices
did not join this majority point of view; in his strongly worded dissent, Justice
William Brennan argued that “[i]f mere incompatibility with the school’s
pedagogical message were a constitutionally sufficient justification for the
suppression of student speech, school officials could . . . convert[] our public
schools into ‘enclaves of totalitarianism.’”154
Finally, the Morse Court grappled with the constitutionality of a suspension
resulting from a student unfurling a banner stating “BONG HiTS 4 JESUS” at a
school-sanctioned and school-supervised event in front of the school, while
school was in session.155 Although conceding that “[t]here is some uncertainty
at the outer boundaries as to when courts should apply school speech
precedents,” the Court quickly disposed of the argument that this was not a
school speech case, stating that the respondent could not “stand in the midst of
his fellow students, during school hours, at a school-sanctioned activity[,] and
claim he is not at school.”156 With the banner established to be a form of school
speech, the Court next determined whether the censorship was within the
authority of the school.
Determining that deterring drug use is a legitimate interest of schools, the
Court ruled that this speech could be regulated, much like the lewd speech of
Fraser and inappropriate school sponsored speech of Hazelwood.157 Justice
Alito qualified this in his controlling concurrence, clarifying that the holding did
not “permit[] public school officials to censor any student speech that interferes
with a school’s ‘educational mission.’”158 Importantly, Justice Alito viewed this

152

Id. at 273.
Landfried, supra note 148, at 196 (“Relevant to the Court’s analysis was the fact that the newspaper
did not constitute a public forum for expression, providing the school with greater authority to regulate the
contents in a reasonable manner.”).
154
Hazelwood, 484 U.S. at 280 (Brennan, J., dissenting) (quoting Tinker v. Des Moines Indep. Cnty. Sch.
Dist., 393 U.S. 503, 511 (1969)).
155
Morse v. Frederick, 551 U.S. 393, 397 (2007). The event was the 2002 Olympic Torch Relay, which
passed in front of Juneau-Douglas High School. Id.
156
Id. at 401.
157
See id. at 405–10; see also Edmunds, supra note 149, at 1020 (“The Court held that, similar to
preventing ‘lewd’ speech or inappropriate ‘school-sponsored’ speech, ‘deterring drug use’ is a legitimate interest
of schools.”).
158
Morse, 551 U.S. at 423 (Alito, J., concurring); see Edmunds, supra note 149, at 1020.
153
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extension of school authority as deriving in large degree from the content of the
speech, which could be read as advocating drug use:
Speech advocating illegal drug use poses a threat to student safety . . . .
I therefore conclude that the public schools may ban speech advocating
illegal drug use. But I regard such regulation as standing at the far
reaches of what the First Amendment permits. I join the opinion of the
Court with the understanding that the opinion does not endorse any
further extension.159

Thus, although the Court in Morse expanded both the scope of what
constitutes school speech and the kind of language that schools have a
compelling interest in regulating—namely, language that advocates for drug
use—the Court was careful to state explicitly that it considered this expansion
to be at the far reaches of what the First Amendment permits and that it endorsed
no further extension.160
In each of these post-Tinker cases, the Court made sure to distinguish the
nonpolitical speech involved from the political nature of the speech at issue in
Tinker.161 Additionally, the speech in each of these cases occurred on school
grounds or at a school-sponsored event.162

159

Morse, 551 U.S. at 425 (Alito, J., concurring).
See, e.g., Landfried, supra note 148, at 197 (“The [C]ourt did note that this regulation was at the far
reaches of what the First Amendment permits, and the opinion does not endorse any further extension.”).
161
See, e.g., Begovic, supra note 128, at 504 (“[T]he [C]ourt drew an important distinction between the
political nature of the speech at issue in Tinker and the nonpolitical nature of the speech at issue in the postTinker cases.”).
162
See Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 677 (1986); Hazelwood Sch. Dist. v. Kuhlmeier,
484 U.S. 260, 262 (1988); Morse, 551 U.S. at 396. At the time that the Bell cases were decided, the Supreme
Court had never considered a case involving a student’s off-campus free speech rights. In Mahanoy Area School
District v. B.L., decided on June 23, 2021, the Supreme Court finally gave the lower courts some scant guidance
regarding the scope of off-campus free speech rights. However, the Court neglected to adopt an explicit test for
what constitutes off-campus speech or in what situations it should be regulable, and it distinguished Mahanoy
from cases involving “threats aimed at teachers or other students” or those “identify[ing] the school . . . or
target[ing] any member of the school community with vulgar or abusive language,” thus leaving Bell largely out
of its ambit. 141 S. Ct. 2038, 2045, 2047 (2021) (opting to “provide one example” of non-regulable off-campus
speech rather than adopting “a broad, highly general First Amendment rule stating just what counts as ‘off
campus’ speech and whether or how ordinary First Amendment standards must give way off campus to a
school’s special need to prevent, e.g., substantial disruption of learning-related activities or the protection of
those who make up a school community”); see infra Part III.D (discussing Mahanoy in greater detail).
160
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C. Expanding Upon the “Substantial Disruption” Standard: The “True
Threat” Test
The Supreme Court considered the criminal constitutional bounds of
expression just two months after its decision in Tinker.163 In Watts v. United
States, the Court ruled that a federal statute criminalizing threats against the
President required that the speech in question rise to the level of a “true
‘threat.’”164 The petitioner, an eighteen-year-old draftee, expressed his
discontentment with having been drafted by shouting out at a political rally, “If
they ever make me carry a rifle the first man I want to get my sights on is
L.B.J.”165 Following this statement, “both the petitioner and the crowd
laughed.”166 The Court maintained that, although “[t]he Nation undoubtedly has
a valid, even an overwhelming, interest in protecting the safety of its Chief
Executive and in allowing him to perform his duties without interference from
threats of physical violence,” this interest must nevertheless be weighed “against
the background of a profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wide-open”—even though
that speech “may well include vehement, caustic, and sometimes unpleasantly
sharp attacks on government and public officials.”167 Given the context of the
speech, its “expressly conditional nature,” and the reaction of the listeners, the
Court found that the speech in question did not constitute a “true threat”; instead,
it was mere “political hyperbole.”168
Although Watts is not a school speech case, its “true threat” standard has
been imported into the school forum through the lower courts.169 However, the
courts often find that speech that does not rise to the level of a “true threat” is
still regulable under the less strict “substantial disruption” standard.170 To add
yet another wrinkle to the determination, circuit courts differ “as to whether

163

See Watts v. United States, 394 U.S. 705, 707 (1969).
See id. at 708.
165
Id. at 706. He also stated, “They are not going to make me kill my black brothers.” Id.
166
Id. at 707.
167
Id. at 707–08 (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)).
168
Id. at 708 (holding that “the kind of political hyperbole indulged in by petitioner” does not fit within
the “true threat” statutory term).
169
Edmunds, supra note 149, at 1021 (“In student speech cases involving alleged threats, some courts
have employed a dual analysis, using both the ‘true threat’ test and the ‘substantial disruption’ test.” (citations
omitted)).
170
See id. (“For example, where a student’s writing assignment depicted his teacher being beheaded, the
Wisconsin Supreme Court held that, while the story was not a ‘true threat,’ the school ‘had more than enough
reason to discipline’ him under the ‘substantial disruption’ test.” (citing In re Douglas D., 626 N.W.2d 725, 730–
31, 743 (Wis. 2001))).
164
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Tinker’s ‘substantial disruption’ framework should apply to off-campus
speech.”171
D. The Expanding Conception of What Constitutes School Speech: Tinker
Enters the Age of Internet
The rise of the Internet has created yet another body of student free speech
cases largely removed from the ambit of prior Supreme Court precedent.172 “The
ease with which students can share their message to large audiences via the
Internet increases the potential for significant impact and disruption,” which can
justify censorship by school officials under certain circumstances:173
The uncertainty regarding the extent of school authority over cyberbullying, threatening student speech online, and other problematic
forms of off-campus, online speech has also resulted in “a lack of fair
notice to students” and “potential chilling of student Internet use and
expression . . . .” Thus, courts are caught in an uneasy balancing act:
acknowledging schools’ compelling interest in maintaining the safety
and security of their students and personnel while simultaneously
trying to preserve First Amendment principles.174

As a result of these dual considerations, off-campus speech is often granted
greater deference than speech on school grounds.175
171
Id. (citing J.S. v. Blue Mountain Sch. Dist., 650 F.3d 915, 937 (3d Cir. 2011) (en banc) (Smith, J.,
concurring)); see id. at 1021–22 (“For example, when a student created a MySpace profile away from school
parodying his school principal, the United States Court of Appeals for the Third Circuit held that the school
could not suspend him merely because the speech reached the school. In contrast, the United States Court of
Appeals for the Fourth Circuit applied Tinker when a student created a website away from school that was
‘largely dedicated to ridiculing a fellow student.’” (citations omitted)). Compare Layshock ex rel. Layshock v.
Hermitage Sch. Dist., 650 F.3d 205, 207–08, 219 (3d Cir. 2011) (en banc) (finding the school district did not
have the authority to punish a student for creating a fake internet profile of his principal that was considered
lewd and offensive), with Kowalski v. Berkeley Cnty. Schs., 652 F.3d 565, 567 (4th Cir. 2011) (finding the
school did not violate a student’s free speech (or due process) rights by suspending her without a hearing for
creating a webpage ridiculing a fellow student).
172
See Malloy, supra note 139, at 1259 (“Widespread use of the Internet has ushered in a new set of
student speech problems not addressed or contemplated by the Supreme Court’s precedent, which are also illsuited to the Tinker framework.”)
173
Id. (citing Harriet A. Hader, Supervising Cyberspace: A Simple Threshold for Public School
Jurisdiction Over Students’ Online Activity, 50 B.C. L. REV. 1563, 1565–66 (2009)); Joe Dryden, It’s a Matter
of Life and Death: Judicial Support for School Authority over Off-Campus Student Cyber Bullying and
Harassment, 33 U. LA VERNE L. REV. 171, 172 (2012) (“Jeffrey Johnston committed suicide in 2005 as a
consequence of being cyber bullied.”); In re Douglas D., 626 N.W.2d at 730–31, 743; Kowalski, 652 F.3d at
567.
174
Malloy, supra note 139, at 1260 (quoting Hader, supra note 173, at 1568).
175
See, e.g., Thomas v. Bd. of Educ., 607 F.2d 1043, 1052 (2d Cir. 1979) (holding that, because the school
board was interfering with off-campus speech, the board had to justify its suppression as if the speech were in
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In the 2007 case of Wisniewski v. Board of Education of Weedsport Central
School District, “the Second Circuit became the first federal appellate court to
address the scope of school authority over student off-campus electronic
speech.”176 Wisniewski concerned the suspension of a student as a result of his
“sharing with friends via the Internet a small drawing crudely, but clearly,
suggesting that a named teacher should be shot and killed.”177 Although
recognizing that “some courts have assessed a student’s statements concerning
the killing of a school official or a fellow student against the ‘true threat’
standard of Watts,”178 believing that “school officials have significantly broader
authority to sanction student speech than the Watts standard allows,” the court
chose to apply the Tinker “substantial disruption” test.179 However, because
Tinker did not consider off-campus speech, the court had to craft a “reasonably
foreseeable” standard to determine whether the speech was properly
regulable.180 In effect, for Tinker to apply, it must have been “reasonably
foreseeable” that the speech in question would reach the school. Here, the court
determined that both requirements of reasonable foreseeability—
communication to school authorities and the risk of substantial disruption—were
satisfied due to the threatening content of the picture and its “extensive
distribution” to fifteen other students.181
Although this “reasonably foreseeable” standard has been imported into
many circuits, lower courts differ in how they interpret the “substantial
disruption” component as it pertains to off-campus speech.182 For example, the
Second Circuit crafted a very deferential standard for the schools in Wisniewski,
whereas the Third Circuit was more hesitant to allow off-campus student speech
censorship, ruling in favor of the students in Layshock v. Hermitage School
District and Snyder v. Blue Mountain School District.183 In both cases, a student
the regular public sphere, not the more lenient school setting).
176
Elizabeth A. Shaver, Denying Certiorari in Bell v. Itawamba County School Board: A Missed
Opportunity to Clarify Students’ First Amendment Rights in the Digital Age, 82 BROOK. L. REV. 1539, 1554–55
(2017); see Wisniewski ex rel. Wisniewski v. Bd. of Educ. of Weedsport Cent. Sch. Dist., 494 F.3d 34, 35, 39
(2d Cir. 2007).
177
Wisniewski, 494 F.3d at 35.
178
Id. at 38; see, e.g., Doe v. Pulaski Cnty. Special Sch. Dist., 306 F.3d 616, 621–32 (8th Cir. 2002) (en
banc); Lovell v. Poway United Sch. Dist., 90 F.3d 367, 371–73 (9th Cir. 1996).
179
Wisniewski, 494 F.3d at 38 (“With respect to school officials’ authority to discipline a student’s
expression reasonably understood as urging violent conduct, we think the appropriate First Amendment standard
is the one set forth by the Supreme Court in Tinker . . . .”).
180
Id. at 38–39; Shaver, supra note 176, at 1554.
181
Wisniewski, 494 F.3d at 39–40.
182
See Edmunds, supra note 149, at 1022.
183
See Layshock ex rel. Layshock v. Hermitage Sch. Dist., 650 F.3d 205, 207 (3d Cir. 2011); J.S. ex rel.
Snyder v. Blue Mountain Sch. Dist., 650 F.3d 915, 920 (3d Cir. 2011).
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created a parody profile of their principal on MySpace.com.184 Although the
Third Circuit refused to expressly state that Tinker applies to off-campus
speech,185 the court ruled in favor of the students because the speech “originated
outside of the schoolhouse, did not disturb the school environment[,] and was
not related to any school sponsored event.”186 In addition to this consideration
of whether the speech in question “disturb[ed] the school environment,”187
“[c]ourts take into account many other factors, including where the speech
occurred and whether it reached campus, whether the speaker intended for the
speech to reach campus, whether the speech raises issues of social or political
importance, and the severity of the school’s punishment.”188 With no Supreme
Court precedent on point, lower courts continue to apply varying standards and
reach different results.189
III. BELL V. ITAWAMBA: RAP’S DENIGRATION RINGS IN A NEW REGIME OF
RESTRICTIVE STUDENT SPEECH REGULATION
On February 14, 2011, one week after the School Board affirmed the
Disciplinary Committee’s decision to uphold Taylor Bell’s suspension and send
him to alternate school, Bell filed suit, “alleging that the defendants violated
[his] First Amendment right to freedom of speech by imposing school discipline
on [him] for his off-campus composition, recording[,] and Internet-posting of
his rap song.”190 He sought an injunction ordering “reinstatement of his school
privileges, expungement from his school records of all references to the incident,
and prevention of the defendants from enforcing the school disciplinary code
against students for expression that takes place outside of the school or schoolsponsored activities,” as well as nominal damages of one dollar for the

184

See Layshock, 650 F.3d at 207–08; J.S. ex rel. Snyder, 650 F.3d at 920.
See Shaver, supra note 176, at 1562; J.S. ex rel. Snyder, 650 F.3d at 920, 926 (stating that the court
would “assume, without deciding, that Tinker applies to” off-campus speech).
186
Layshock, 650 F.3d at 207.
187
Id.
188
Edmunds, supra note 149, at 1022–23 (citations omitted); see, e.g., Kowalski v. Berkeley Cnty. Schs.,
652 F3d 565, 567 (4th Cir. 2011); Layshock, 650 F.3d at 219; J.S. ex rel. Snyder, 650 F.3d at 920; Porter v.
Ascension Par. Sch. Bd., 393 F.3d 608, 620–21 (5th Cir. 2004); Morse v. Frederick, 551 U.S. 393, 422, 424
(2007) (Alito, J., concurring); B.H. v. Easton Area Sch. Dist., 725 F.3d 293, 314 (3d Cir. 2013) (en banc).
189
Edmunds, supra note 149, at 1022 (“There is a plethora of case law interpreting the ‘substantial
disruption’ test, but lower courts ‘follow no consistent pattern.’” (quoting Erwin Chemerinsky, Students Do
Leave Their First Amendment Rights at the Schoolhouse Gates: What’s Left of Tinker?, 48 DRAKE L. REV. 527,
542 (2000))). As will be discussed in greater detail in Part III.D, infra, the recent Supreme Court case Mahanoy
provides some additional guidance, but cases like Bell still fall largely outside of its purview. See Mahanoy Area
Sch. Dist. v. B.L., 141 S. Ct. 2038, 2045, 2048 (2021).
190
Bell I, 774 F.3d 280, 289 (5th Cir. 2014).
185
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vindication of his infringed First Amendment right and attorneys’ fees and
costs.191
The U.S. District Court for the Northern District of Mississippi held a
hearing on March 10, 2011, during which both Coach W. and Coach R. gave
statements, in addition to a rap expert who testified that Bell’s recording
represented nothing more than “‘colorful language’ used to entice listeners and
reflective of the norm among young rap artists.”192 Coach R. also testified that
he felt the song “was ‘just rap,’ not to be taken seriously, and that he felt that if
he ‘let it go, it [would] probably just die down.’”193 He “further testified that
most of the talk amongst students ha[d] been about Bell’s suspension and
transfer to alternative school”; the only possible “disruption” or deviations from
the norm that he noted—other than that which resulted not from Bell’s speech,
but from his punishment—was that the song “had ‘affected’ the way he ‘talk[ed]
to kids,’ leading him to avoid interactions with students that might be interpreted
as being inappropriate.”194Although Coach W. largely reaffirmed that the song
had not caused a significant disruption,195 he did not view the song as “just a
rap” like Coach R. did: “[Coach W.] said that he took the lyrics ‘literally’ and
that he felt ‘scared’ after hearing the song since ‘you never know in today’s
society . . . what somebody means.’”196
The court, citing Tinker as precedent, ultimately ruled in favor of the
defendants, maintaining that the song had caused an “actual disruption” to
school activities by “adversely affecting” the coaches’ teaching styles.197 The
court also determined that, alternatively, it was “reasonably foreseeable” that the
song would cause a material and substantial disruption at school, especially
because it “‘levie[d] charges of serious sexual misconduct against two teachers
using vulgar and threatening language and . . . [was] published on Facebook.com
to at least 1,300 ‘friends’ . . . and the unlimited internet audience on
YouTube.com.’”198
191

Id.
Bell II, 799 F.3d 379, 387–88 (5th Cir. 2015) (en banc).
193
Bell I, at 289 (alteration in original).
194
Id. (alteration in original). Coach R. noted that it “had affected his ability to act like a ‘parent figure’
to students.” Id.
195
Id. (“Wildmon testified that the song caused him to be more cautious around students and to avoid the
appearance that he was behaving inappropriately toward them. He further testified that students around him
‘seem[ed] to act normal’ after the song was published to the Internet.” (alteration in original)).
196
Id. at 289–90. As a result, “he would not let his players leave basketball games until after he was in his
vehicle.” Id. at 290.
197
Id. (“Specifically, the court stated that Wildmon’s and Rainey’s testimony that the song ‘adversely
affected’ their teaching styles constituted an ‘actual disruption’ to school activities.”).
198
Id. (alterations in original) (emphasis omitted).
192
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Bell appealed, and a three-judge panel of the Fifth Circuit reversed the
district court’s ruling.199 They determined that the school board had violated
Bell’s First Amendment free speech rights by disciplining him due to his offcampus speech:
Employing a standard less deferential to the school board, the Fifth
Circuit concluded that the school board’s decision could not be
removed from judicial scrutiny simply because the board determined,
pursuant to its own policy, that the song’s lyrics constituted
harassment. . . . [and] rejected the school board’s claim that Bell’s song
could have been viewed as a threat, given the ‘rhetorical’ nature of the
rap song.200

Yet the saga did not end there—the Fifth Circuit vacated this ruling in February
2015, granting the school board’s petition for an en banc rehearing.201 This Part
examines this rehearing, which represents the final chapter in the Bell saga and
remains binding caselaw. Section A delves into the many opinions that make up
this final Bell case, as well as its ultimate ruling. Section B challenges this ruling,
offering evidence of the court’s misguided attempts to render this language
regulable, including ignoring, side-stepping, and downright contradicting prior
Supreme Court precedent. Finally, section C elaborates on the dangerous nature
of this ruling and what it portends for the future, and section D questions to what
extent the Supreme Court’s subsequent ruling in Mahanoy Area School District
v. B.L. may mitigate these risks.
A. Bell: En Banc Review Leads to More Questions than Answers
The en banc panel in Bell serves as a microcosm for courts’ vastly differing
standards and various approaches to students’ free speech jurisprudence: six of
the twelve judges in the majority either authored or joined in separately written
concurring opinions, and all four dissenting judges authored their own
opinions.202 The majority began its analysis by looking at past precedent in order
to determine what, if any, off-campus speech may be restricted by schools.203
Although the court ultimately concluded that the constitutionality of Bell’s
discipline should be analyzed under Tinker,204 the court still created its own

199

Id.
Begovic, supra note 128, at 513 (citing Bell I, 774 F.3d 280 (5th Cir. 2014)).
201
Bell II, 782 F.3d 712, 712 (5th Cir. 2015) (en banc), aff’d en banc, 799 F.3d 379 (5th Cir. 2015).
202
Id. at 380.
203
See Malloy, supra note 139, at 1262. The court “acknowledge[ed] that Fifth Circuit’s precedent on the
issue is ‘less developed.’” Id. (citing Bell II, 799 F.3d at 394).
204
See Bell II, 799 F.3d at 389–91; Shaver, supra note 176, at 1573.
200
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standard by “effectively creat[ing] a two-part test, whereby any speech that is
both ‘intentionally direct[ed] at the school community’ and ‘reasonably
understood by school officials to threaten, harass, and intimidate a teacher,’ is
subject to Tinker” regardless of whether it was originated and disseminated offcampus and without using school resources.205
The court reached this determination after making several important—albeit
arguably misguided—determinations. First, the court considered whether the
case at hand should be evaluated under any of the less strict Fraser, Hazelwood,
or Morse standards.206 Determining that the school board did not suspend Bell
“based on the lewdness of his speech or its potential perceived sponsorship by
the school,” the court dispensed with the Fraser and Hazelwood standards.207
Furthermore, it did not apply Morse because Bell’s speech did not advocate for
illegal drug use.208 Finally, in determining that the “violence forecast[ed]” by
Bell did not “reach the level . . . necessitating divergence from Tinker’s general
rule”—that is, it did not rise to the level of a “true threat”—the court decided
that applying Tinker would be the most proper standard.209
The court determined that “Tinker applies to off-campus speech in certain
situations” before demarcating its boundaries.210 The court admitted that
“precedent is less developed in this regard,” but it ultimately placed a high level
of importance on Bell’s intent that his song would reach the school sphere:
“[W]e hold Tinker governs our analysis, as in this instance, when a student
intentionally directs at the school community speech reasonably understood by
school officials to threaten, harass, and intimidate a teacher, even when such
speech originated, and was disseminated, off-campus without the use of school
resources.”211 Finding that “the school board reasonably could have forecast a
substantial disruption at school, based on the threatening, intimidating, and
205
Edmunds, supra note 149, at 1023 (second alteration in original) (citing Bell II, 799 F.3d 379, 396 (5th
Cir. 2015) (en banc)). Although the court claimed not “to adopt any rigid standard in this instance,” this hasn’t
stopped other courts from importing this new test. Bell II, 799 F.3d at 396 (also expressly neglecting to “reject
approaches advocated by other circuits”); see infra Part III.C (discussing Bell’s precedential application).
206
Bell II, 799 F.3d at 391–92.
207
Id.
208
Id.
209
Id. Furthermore, the court stated that it truly need not determine whether Bell’s speech constituted a
“true threat” under Watts, as applying their version of the Tinker test was sufficient (i.e., the school district need
only show “threatening, intimidating, and harassing language” that was intended to reach the school and “might
reasonably have led school authorities to forecast substantial disruption of or material interference with school
activities”). Id. at 397–98, 400 (citation omitted).
210
Id. at 394. In making this determination, the court stated that “of the six circuits to have addressed
whether Tinker applies to off-campus speech, five, including our own, have held it does.” Id. at 393.
211
Id. at 394, 396.
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harassing language in Bell’s rap recording,” the court ruled in favor of the school
district.212 The Supreme Court denied the opportunity to hear Bell on February
29, 2016, thus relegating to the lower courts the task of reconciling Bell with the
larger body of student free speech case law.213
B. The Many Errors Underlying Bell
Bell serves as dangerous precedent for several reasons. Stemming from the
inherent misconception of rap music, coupled with the codification of a new
student speech standard, Bell weaponized rap music to usher in a new age of
more restrictive student speech regulation. In constructing a framework such that
the school’s censorship over Internet content could be seen as appropriate, “the
court opened the door to potentially boundless authority of schools to regulate
students’ online speech.”214 In doing so, “the majority completely sidestepped
the ‘true threat’ framework and inexplicably supplanted the longstanding
‘substantial disruption’ test with a vague, new ‘threatening, harassing, and
intimidating’ test that lacks any basis in precedent.”215 Furthermore, the court
failed to acknowledge the social value of Bell’s speech, and by disregarding key
testimony and the “unique context of rap music,” the court failed to view the
facts in the light most favorable to Bell, a significant jurisprudential error.216
Subsection 1 demonstrates the Fifth Circuit’s many errors with respect to its
literal interpretation of Bell’s lyrics. Subsection 2 examines the circuit’s glaring
departure from Supreme Court precedent by decontextualizing Bell’s speech and
ignoring its inherently political nature. Subsection 3 investigates the circuit
court’s error with respect to its intent analysis, which greatly increased the
purview of public school regulatory authority.
1. A Literal Interpretation of Rap Music Leaves It Without First
Amendment Protections
First and foremost, “the Fifth Circuit’s decision effectively denies First
Amendment protections to rap music, arguably the most influential musical

212

Id. at 400.
Bell v. Itawamba Cnty. Sch. Bd., 136 S. Ct. 1166 (2016) (denying certiorari).
214
Edmunds, supra note 149, at 1026 (noting that the court defined Facebook as part of the “school
community”).
215
Id. at 1026–27.
216
See id. at 1026. The court, “[i]n determining whether to grant summary judgment,” must “view[] the
evidence in the light most favorable to the nonmovant.” Bell II, 799 F.3d at 389.
213
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genre over the last 50 years.”217 “Although the lyrics cited in the ruling are
commonplace in rap and reflect some of the genre’s most basic conventions,”
by locking down on Bell’s allegedly threatening language, “the Government
punished a young man for his art—and, more disturbingly, for the musical genre
by which he chose to express himself”:218
In attempting to censor Bell’s artistic expression, the school, and later
the Fifth Circuit, essentially took aim at rap music, a sophisticated
form of poetry that has served as an important vehicle for social
commentary and political protest, particularly among young men and
women of color. By taking Bell’s song lyrics literally rather than as
forms of artistic expression, both the school and the Fifth Circuit
essentially delegitimized rap as an art form that is entitled to full
protection under the Constitution.219

Frustratingly, by warping the First Amendment analysis so that it may
encompass language like Bell’s, off-campus student free speech of all forms—
not just rap music—may now be subject to Bell’s very lenient standard for
school censorship.
One of the chief mechanisms by which the court expanded Tinker to cover
Bell’s figurative off-campus speech was by reading it literally. However,
“[d]rawing on [B]lack musical and storytelling traditions dating back centuries,
rappers have fashioned a poetic form that thrives on the sophisticated
manipulation of language, often drawing its strength from ‘shattering taboos,
sending up stereotype, and relishing risqué language and subject matter.’”220
Thus, because rap “complicates or rejects literal interpretation,”221 this was an
inappropriate standard by which to evaluate Bell’s speech. Although, taken
literally, lyrics such as Bell’s may sound like threats or appear to forecast
violence, great rap is about overpowering an opponent intellectually rather than
with violence: “[T]he insults can be vicious and the rhetoric can be violent, but
those familiar with the genre know the words exchanged are not to be taken at
face value.”222 Not only do rappers “privilege figurative language” but “they
also invent new words, invert the meaning of others, and lace their lyrics with
dense slang and coded references that are intentionally inscrutable to outside
217

Brief for Taylor Bell as Amici Curiae Supporting Petitioner, Bell, 136 S. Ct. 1166, 2015 WL 9315591,

at *3–4.
218

Id. at *4.
Id. at *5.
220
Id. at *13 (emphasis omitted) (citing Henry Louis Gates Jr., Foreword to ADAM BRADLEY, THE
ANTHOLOGY OF RAP, at xxv (Adam Bradley & Andrew DuBois eds., 2011)).
221
Id. (quoting Gates, supra note 220).
222
Id. at *14.
219
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observers. What’s more, rappers famously rely on exaggeration and hyperbole
as they craft the larger-than-life characters,” such as T-Bizzle, Bell’s rap
moniker.223
In addition to ignoring the figurative nature of Bell’s speech, the court failed
to recognize the commonplace nature of Bell’s allegedly threatening language.
While, devoid of context, the court may determine that Bell’s rap could be
“reasonably understood by school officials to threaten, harass, and intimidate a
teacher,”224 by contextualizing the language we see that it merely “channel[s]
well-worn phrases used by popular and established artists.”225 When Bell raps,
“fucking with the wrong one gon’ get a pistol in your mouth (Boww!),” he is
borrowing from artists226 such as Lil Wayne,227 Gucci Mane,228 Waka Flocka
Flame,229 E-40,230 and Scarface.231 In the same vein, “when Bell says, ‘Middle
fingers up, if you want to cap that n**** / Middle fingers up, he get no mercy,
n****’ he is drawing on commonly used phrases by mainstream artists.”232
Other elements, such as Bell’s stock references to drug dealing, “replicate[] and
build[] upon some of rap music’s most basic conventions.”233 Even the
seemingly unique aspects of Bell’s speech, such as identifying school officials
by name, mirror Hip Hop artists that “employ similar rhetoric as a means of
protest.”234 For example, when “Rick Ross raps, ‘George Zimmerman, when I
see you, you gotta burn,’ a response to Zimmerman’s highly publicized shooting

223
Id. at *15 (citing Charis E. Kubrin, Gangstas, Thugs, and Hustlas: Identity and the Code of the Street
in Rap Music, 52 SOC. PROB. 360, 369 (2005); Dennis, supra note 15, at 25)).
224
Bell II, 799 F.3d 379, 396 (5th Cir. 2015) (en banc).
225
Brief for Petitioner, supra note 217, at *16.
226
See id. at *16.
227
See id.; LIL WAYNE, Bill Gates, on I AM NOT A HUMAN BEING (Young Money, Cash Money &
Universal Motown 2010) (“Pistol in your mouth, I can not make out what you tryin’ to say.”).
228
GUCCI MANE, Texas Margarita, on BRICK FACTORY: VOLUME I (available for download from
www.livemixtapes.com 2014) (“Put the pistol in ya mouth like dentures.”).
229
WAKA FLOCKA FLAME, Where It At, on DUFLOCK RANT: HALF-TIME SHOW (available for download
on www.livemixtapes.com 2013) (“N****s know I got a pistol in his mouth.”).
230
E-40, It’s On, On Sight, on THE ELEMENT OF SURPRISE (Jive & Sick Wid It Records 1998) (“Put the
pistol in his mouth and make it hurt, ooh.”).
231
SCARFACE, Diary of a Madman, on MR. SCARFACE IS BACK (Rap-A-Lot Records 1991) (“Put a pistol
in his mouth, and blow his fucking brains out.”).
232
Brief for Petitioner, supra note 217, at *16–17 (citing NAS, Breathe, on UNTITLED (Def Jam Recordings
& Columbia Records 2008); KENDRICK LAMAR, Let Me Be Me, on KENDRICK LAMAR (Top Dawg Entertainment
2009); JOEY BADA$$, Aim High, (single available for download on www.avscion.com 2015)) (“Equally
imitative is the phrase ‘middle fingers up,’ a rebellious refrain that can be heard in scores of songs by a wide
range of rappers like Nas (‘Middle fingers up, fuck the police’), Kendrick Lamar (‘middle finger up, give a fuck
how they feel’), and Joey BADA$$ (‘if you don’t give a fuck, put your middle fingers up’).”).
233
Id. at *17.
234
Id. at *17–18.
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of Trayvon Martin, he is engaging in an established tradition of decrying social
injustice rather than levying a true threat against George Zimmerman.”235
Furthermore, these themes are not unique to rap music, even though rap artists
are uniquely persecuted for their expression.236
2. Ignoring Context and Abandoning Supreme Court Precedent
In decontextualizing Bell’s speech in this manner, stripping it of its
relevance as an expression decrying social justice and employing common
rhetoric to do so, the court turned its back on important precedent. For one, the
speech in Tinker was granted greater deference due to the Court’s recognition
that the students’ message was political in nature.237 Then, in Fraser, the Court
ruled that the speech was subject to regulation in large part because it was not
political.238 There, the Court determined that the school could regulate the use
of vulgar and offensive terms because the speech in question featured “no
discernible political message.”239 In Morse, the Court deemed the speech
regulable because its message, which promoted drug use, threatened student
safety.240 Finally, in establishing the “true threat” test in Watts, the Court gave
great weight to the context of the speech, its conditional nature, and the reaction
of the crowd in determining that the speech constituted non-regulable political
hyperbole.241
In contrast, the court in Bell afforded no greater deference to Bell’s speech
because it neglected to recognize its political nature. Whereas the court in Fraser
recognized that lewd and offensive language may be regulable where it
implicates no political message, the court in Bell ignored the rap’s political
message because of the offensive language used to frame it.242 Furthermore, the
235

Id. at *18–19.
Id. at *19 (citing JOHNNY CASH, Folsom Prison Blues, on AT SAN QUENTIN (Columbia Records 1969);
JOHNNY CASH, Delia’s Gone, on THE SOUND OF JOHNNY CASH (Columbia Records 1962); ERIC CLAPTON, I
Shot the Sheriff, on 461 OCEAN BOULEVARD (RSO 1974); BOB MARLEY, I Shot the Sheriff, on BURNIN’ (Island
Records 1973)) (“The themes found in Taylor Bell’s song, and in rap generally, are in fact common across
popular culture. In Folsom Prison Blues, country artist Johnny Cash famously sang, ‘I shot a man in Reno just
to watch him die.’ Another first-person account of violence recorded by Cash, Delia’s Gone, includes lines like
‘First time I shot her, I shot her in the side. / Hard to watch her suffer but with the second shot she died.’ Cash,
of course, was no more guilty of these crimes than Eric Clapton and Bob Marley were of killing police officers
when they recorded their respective versions of I Shot the Sheriff.”).
237
See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 508, 513 (1969).
238
See Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986).
239
See Edmunds, supra note 149, at 1019.
240
See Morse v. Frederick, 551 U.S. 393, 401 (2007).
241
See Watts v. United States, 394 U.S. 705, 708 (1969).
242
Compare Fraser, 478 U.S. at 685 (“We hold that petitioner School District acted entirely within its
permissible authority in imposing sanctions upon Fraser in response to his offensively lewd and indecent speech.
236
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Bell court distorts the very message of the rap, viewing it as advocating for
violence against the coaches as opposed to attempting to bring light to their
transgressions. The protest of sexual harassment in schools is surely a political
statement, much like the protest of the Vietnam War at issue in Tinker.243
Additionally, this decontextualization also pervades the court’s application
of the “substantial disruption” test, a jurisprudential error that greatly increased
the purview of this inquiry. Although Tinker’s “substantial disruption” test
encompassed either speech that “might reasonably have led school authorities to
forecast substantial disruption” or facts in the record that demonstrate that a
“material interference with school activities” did in fact occur,244 the circuit
court in Bell supplanted this “substantial disruption” test with a new
“threatening, harassing, and intimidating” standard whereby speech directed at
the school that is “reasonably understood by school officials to threaten, harass,
and intimidate a teacher” and “reasonably could have forecast a substantial
disruption at school” is subject to regulation.245
Tinker established a disjunctive test that placed priority on evaluating the
record but gave schools the power to act preemptively so that they may prevent
disruptions from occurring in the first place.246 In such cases, where no
disruption could be shown on the record due to the school’s preemptive action,
a forecast of substantial disruption was appropriate to censor speech.247
However, the record was developed in Bell, and it demonstrated that Bell’s
punishment caused more of a disturbance to the school environment than his rap
itself.248 In ignoring this context, the court eradicated the disjunctive test of
Tinker, subverting the importance of the record and affirming that the alleged
potential for disruption—not the presence of an actual disruption—coupled with
uncouth language is sufficient to justify suppression.249 This doesn’t merely
expand schools’ authority to censor student speech; instead, it grants the schools

Unlike the sanctions imposed on the students wearing armbands in Tinker, the penalties imposed in this case
were unrelated to any political viewpoint.”), with Bell II, 799 F.3d 379 (5th Cir. 2015) (en banc) (neglecting to
perform a similar political analysis).
243
See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 504 (1969).
244
Id. at 514.
245
Bell II, 799 F.3d at 396, 400.
246
See Tinker, 393 U.S. at 514.
247
See id.
248
Bell I, 774 F.3d 280, 289 (5th Cir. 2014). The only “disruption” the song itself caused was that the
coaches tried to avoid behavior that may be seen as inappropriate. Id. at 289. If anything, this points to the song’s
success, not its deserving censorship.
249
See Bell II, 799 F.3d at 393.
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boundless discretion. Effectively, if a school claims it forecasts a substantial
disruption, even if no disruption in fact occurred, then this test is satisfied.250
3. A Misguided Intent Analysis Renders the Internet Inside the Schoolhouse
Gates
Bell’s analysis of intent is equally misguided. The majority’s new test first
“asks whether the speaker ‘intended’ for his speech to reach the ‘school
community.’”251 Although the court cites valid precedent for the proposition that
“intent matters when determining whether the off-campus speech . . . is subject
to Tinker,”252 the court overextends this precedent by concluding that Facebook
is part of the “school community,” merely because “students all have Facebook”
and Bell had intended to reach those students through it.253
In Porter v. Ascension Parish School Board, the case cited for the
proposition that intent matters, a student brought to school a violent picture of
his school under siege that his brother had drawn two years earlier.254 Finding
that the originator of the speech had not intended for his picture to reach the
school, the court determined that he could not be punished by the school.255
However, by equating the intent to make a Facebook post with the intent to bring
speech into school, the court in Bell essentially ruled that Facebook sits within
the “schoolhouse gate,”256 thus subjecting student speech posted on Facebook—
and, by slight extension, to the Internet at-large—to heightened regulation.257 By
equating the intent to reach any members of the school community while offcampus with the intent to reach the school community as a whole, the court
graced school boards with a regulatory power so all-encompassing that it ignores
physical boundaries.258
250

See id. at 397.
Edmunds, supra note 149, at 1026.
252
Bell II, 799 F.3d at 394–95 (citing Porter v. Ascension Par. Sch. Bd., 393 F.3d 608 (5th Cir. 2004)).
253
Id. at 396; see also Edmunds, supra note 149, at 1026 (challenging the assertion that Facebook falls
within the school community “merely because ‘students all have Facebook’ and Bell intended to reach those
students via Facebook”).
254
See Porter, 393 F.3d at 611.
255
Id. at 617 (“[W]e need not decide whether Adam’s drawing would constitute a true threat in the eyes
of a reasonable and objective person because Adam did not intentionally or knowingly communicate his drawing
in a way sufficient to remove it from the protection of the First Amendment.”).
256
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969) (“First Amendment rights,
applied in light of the special characteristics of the school environment, are available to teachers and students. It
can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or
expression at the schoolhouse gate.”).
257
See Edmunds, supra note 149, at 1026–27.
258
See Begovic, supra note 128, at 517–18 (arguing that this ruling “effectively negates the primary
benefits of the Internet,” that “[u]nder Bell’s precedent, student online speakers cannot take advantage of the
251
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C. Bell: A Bleak Bellwether of What’s to Come
Bell foreshadows a troubling future on several fronts. For one, this episode
demonstrates how the persecution of rap music has already evolved past the
criminal context and how rap’s denigration is now affecting even student free
speech jurisprudence. America’s unshakeable association between rap and
criminality has seeped into the school setting, where it has engendered a
regulatory framework that will serve as a self-fulfilling prophecy. By allowing
schools to exclude students and cast them into the school-to-prison pipeline on
account of their art, we are creating the very criminals we fear. Bell endowed
school boards with a previously unthinkable degree of discretion to do exactly
that. In this way, Bell represents a powerful weapon against rap music and the
artists behind it. On one hand, it has a chilling effect on rap music, preventing
students from garnering an appreciation of the art form for fear of suspension or
other means of school discipline. On the other hand, it codifies a
misunderstanding of rap music that further strengthens the association between
rap and criminality and contributes to the continuing disproportionate
incarceration of Black individuals in the United States and to the exposure of
students who do engage with rap music to the school-to-prison pipeline.
Bell also serves as the bellwether of a new, more restrictive era in the
regulation of student free speech. The court in Bell had to dramatically increase
the scope of school board regulatory authority to render the speech in question
regulable, and courts have followed Bell’s precedent in the years since. Between
2015 and 2021, over thirty cases have cited Bell, often for the propositions that
the Tinker standard is met by any reasonable forecast of disruption259 or that
student speech is properly regulable if intentionally directed at the school
community, regardless of its origin and dissemination.260 This portends ill for all
ease and convenience of disseminating a message online without considering how the school might interpret it,”
and that, “[i]n finding that [the] intent to disseminate a school related message online is synonymous with [the]
intent to reach the school community, the Fifth Circuit has turned this advantage into a disadvantage” for
students).
259
See, e.g., Thomas v. Varnado, 511 F. Supp. 3d 761, 767 (E.D. La. 2020) (“The Tinker standard will be
met by showing a disruption has actually occurred or by showing ‘demonstrable factors that would give rise to
any reasonable forecast by the school administration of ‘substantial and material’ disruption.’” (quoting Bell II,
799 F.3d at 390–91)); Norris v. Cape Elizabeth Sch. Dist., 969 F.3d 12, 25 (1st Cir. 2020) (citing Bell for the
proposition “that in applying Tinker, courts analyze ‘the objective reasonableness . . . of a forecasted substantial
disruption’ based on the facts in the record); Longoria v. San Benito Indep. Consol. Sch. Dist., 942 F.3d 258,
265 (5th Cir. 2019) (relying heavily on Bell in dismissing a § 1983 action resulting from a minor’s having been
stripped of her title and dismissed from her cheerleading team after her coaches discovered posts with profanity
and sexual innuendo on her Twitter page).
260
See, e.g., T.C. v. Metro. Gov’t of Nashville & Davidson Cnty., 2020 WL 5797978, at *19 (M.D. Tenn.
Sept. 25, 2020) (purporting to use Bell as support for a geographically boundless school regulatory power);
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student speech, not just rap. With such precedent on the books, student speech
of all varieties is subject to heightened regulation, the likes of which the United
States has never seen. Justice Brennan warned of public schools becoming
“enclaves of totalitarianism” back in 1988;261 for many, that risk has never been
more real than it is now.
D. Mahanoy: Staving Off the Assault?
On January 8, 2021, the Supreme Court finally issued a writ of certiorari for
a case concerning off-campus student speech.262 Although a promising first step,
those seeking a clear rule were sorely disappointed with the ultimate ruling on
June 23, 2021.263
In Mahanoy, the Supreme Court decided that a student’s First Amendment
rights were violated when she was suspended from the junior varsity
cheerleading squad after posting Snapchat stories to about 250 friends featuring
herself and another student with middle fingers raised and bearing the caption,
“Fuck school fuck softball fuck cheer fuck everything.”264 B.L. posted this story
while off campus and during the weekend.265
Amongst B.L.’s approximately 250 Snapchat friends were other Mahanoy
High School students, some of whom were members of the cheerleading
squad.266 At least one of these students took pictures of B.L.’s posts and
disseminated them to other members of the cheer squad.267 As a result of these
images, “several cheerleaders and other students approached the cheerleading
coaches ‘visibly upset’ about B.L.’s posts” throughout that week, and, at one
point, “[q]uestions about the posts persisted during an Algebra class taught by
one of the two coaches.”268
Longoria, 942 F.3d at 267; N.Z. v. Madison Bd. of Educ., 94 N.E.3d 1198, 1211 (2017) (using Bell to justify
regulation of off-campus speech); C.R. v. Eugene Sch. Dist., 835 F.3d 1142, 1150 (9th Cir. 2016) (citing Bell in
upholding a suspension resulting from a student’s harassing his peers in a public park shortly after school let
out). This number is even more jarring when one considers how few public school discipline cases make it all
the way to the courts.
261
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 280 (1988) (Brennan, J., dissenting).
262
See Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 976 (Mem) (2021).
263
See Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021).
264
Id. at 2043 (“The second image was blank but for a caption, which read: ‘Love how me and [another
student] get told we need a year of jv before we make varsity but tha[t] doesn’t matter to anyone else?’ The
caption also contained an upside-down smiley-face emoji.”).
265
Id.
266
Id.
267
Id.
268
Id. Ultimately, the Court determined that this did not amount to “the sort of ‘substantial disruption’ of
a school activity or a threatened harm to the rights of others that might justify the school’s action.” Id. at 2047
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In making its decision, the Court considered three factors that diminish
schools’ power to regulate off-campus speech generally269 and three factors that
cut in this school’s favor.270 Ultimately, the Court determined that the balance
favored B.L., finding her speech worthy “of the robust First Amendment
protections.”271 Although the Court abated the “enclaves of totalitarianism” risk
for some student’s by ruling for B.L., thus showing some limit to school’s offcampus regulatory power, the case largely fails to provide meaningful guidance
for lower courts moving forward.272
For one, the Court neglected to adopt an explicit rule in this case, instead
opting to “provide one example” of off-campus speech that could not be
regulated.273 Even as an example rather than a rule, Mahanoy’s import is of
limited utility because the Court explicitly differentiates the off-campus speech
in Mahanoy from cases involving “severe bullying or harassment targeting
particular individuals; threats aimed at teachers or other students; the failure to
follow rules concerning lessons, the writing of papers, the use of computers, or
participation in other online school activities; [or] breaches of school security
devices, including material maintained within school computers.”274 As a result,
lower courts are free to distinguish cases that reach them on any of these grounds
and then reach contrary results from the Supreme Court in Mahanoy. Though
the Court was careful not to disturb the precedents of lower courts by crafting
an explicit rule or by speaking too broadly, this necessarily resulted in a decision
that, though facially positive, does little to actually protect the free speech rights
of students.

(citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 514 (1969)).
269
Id. at 2046 (“First, a school, in relation to off-campus speech, will rarely stand in loco parentis. . . .
Second, from the student speaker’s perspective, regulations of off-campus speech, when coupled with
regulations of on-campus speech, include all the speech a student utters during the full 24-hour day. That means
court must be more skeptical of a school’s effort to regulate off-campus speech, for doing so may mean the
student cannot engage in that kind of speech at all. . . . Third, the school itself has an interest in protecting a
student’s unpopular expression, especially when the expression takes place off-campus.” (emphasis omitted)).
270
Id. at 2047–48 (“First, we consider the school’s interest in teaching good manners and consequently in
punishing the use of vulgar language aimed at part of the school community. . . . Second, the school argues that
it was trying to prevent disruption, if not within the classroom, then within the bounds of a school-sponsored
extracurricular activity. . . . Third, the school presented some evidence that expresses (at least indirectly) a
concern for team morale.”).
271
Id. at 2048.
272
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 280 (1988) (Brennan, J., dissenting).
273
See Mahanoy, 141 S. Ct. at 2046.
274
Id. at 2045.
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IV. RECOMMENDATIONS: REVERTING TO THE “TRUE THREAT” TEST FOR
RIGHTFUL AND WELL-REASONED REGULATION
Bell represents a grave misstep in student free speech jurisprudence, and
with its sting unmitigated by Mahanoy, one in dire need of correcting.
Fortunately, there exists a solution that respects past precedent, protects
students, and better balances pedagogical concerns, such as student safety and
the efficacy of education, with student free speech rights and the desire to
produce productive citizens.
The courts must return to the teachings of Watts.275 By adopting a “true
threat” standard for student speech, the courts can provide for productive
political discourse without risking increased harm to students or school officials.
Although the frequency of school shootings in America necessitates strict
standards for school safety, an over-policing of student speech is not without its
own harms. In addition to the harms suffered by individuals facing strict
educational policing policies, such as educational deprivation and exposure to
the school-to-prison pipeline, an over restrictive student free speech framework
chills political discourse and discourages students from activism, such as Taylor
Bell’s effort to bring to light and condemn sexual harassment in his school. As
a more objective standard, the “true threat” test also better insulates legal
judgments from the dangers of being skewed on account of implicit biases, such
as those surrounding rap music.276
CONCLUSION
This Comment aims to demonstrate the insidious fashion by which cultural
misunderstanding and flawed precedential application have engendered an overrestrictive school speech framework that disproportionately disadvantages Black
students. While increasing scholarship is being devoted to exploring rap’s
treatment in the criminal context, far less has been dedicated to exploring
alternate means by which this bias has been institutionalized within the
American legal system. Unfortunately, the Bell v. Itawamba saga represents just
one of countless examples of the undesirable consequences that arise when
275

See Watts v. United States, 394 U.S. 705, 708 (1969).
Further, this solution is not in contention with Mahanoy, a case the Supreme Court expressly stated did
not involve “threats aimed at teachers or other students,” in contrast to the Bell saga. See Mahanoy, 141 S. Ct.
at 2045. As Mahanoy did not involve threats, the Court didn’t comment on the proper test for them, considering
instead whether the speech at hand amounted to fighting words or was obscene: “B.L.’s posts, while crude, did
not amount to fighting words. And while B.L. used vulgarity, her speech was not obscene as this Court has
understood that term. To the contrary, B.L. uttered the kind of pure speech to which, were she an adult, the First
Amendment would provide strong protection.” Id. at 2046–47 (citations omitted).
276
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unfettered biases skew legal judgments. This Comment endeavors to expand the
conversation from the criminal context of rap music to its treatment within the
public school context, but it acknowledges that the conversation does not end
here. America has a long way to go in addressing institutionalized biases and
their disproportionate impacts; reversing Bell in favor of a “true threat” standard
for free speech represents but one small step in the right direction.
KEVIN SCOT JOHNS
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